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Executive Summary
the Legal education and Legal practitioners act became law on 12th

september, 1965. the act provides for preliminary and miscellaneous matters;
the malawi council for Legal education; admission to practice; notaries public;
Discipline; and the malawi Law society. the act also makes provision for
subsidiary legislation and accordingly provides for malawi Law society rules;
Legal practitioners’ accounts rules; Legal practitioners’ practice rules; Legal
practitioners (accountants’ certificate) rules; and the Legal practitioners (scale
and minimum charges) rules.

since 1965, the act saw major amendments in 2004, follownig
recommendations of a special Law commission was appointed to review parts iii
and iV of the act. these parts provide for the procedure for admission to practice
the profession of the law in malawi. although the specific mandate of the said
sister special Law commission was confined to review of the admission to
practice aspect of the act, a number of pertinent issues regarding legal education
and legal practice in general were raised by or brought to the attention of that
special Law commission. these included issues such as regulation of
appointment of senior counsel, provision for administration of the estate of a
deceased legal practitioner and a comprehensive review of the act in order to
update it in several respects. it was also of the view that there had been a number
of policy and constitutional developments that necessitated a general review of
the act. that special Law commission released its report in september 2002. 

the second major amendment came in 2010, when the ministry of Justice
and constitutional affairs, through amendment of section 6 of the act, introduced
the malawi institute of Legal education.

following the earlier recommendation for a comprehensive review of the
act with an aim of generally updating the act, the malawi Law society made a
submission to that effect in a letter to the Law commission dated 10th march
2004. 

in July 2006, the ministry of Justice, the malawi Law society and the Law
commission agreed that the Law commission should undertake the review of the
act and the special Law commission on the review of the Legal education and
Legal practitioners act was empanelled in June 2008. earlier in 2008, the Law
commission had held a number of meetings with the relevant stakeholders in
order to map out the direction of the comprehensive review process. the
stakeholders included the malawi Law society, the faculty of Law, chancellor
college and the Judiciary (including all the three levels of the magistracy, the
High court and the supreme court of appeal). it was around the same time that
the malawi Law society prepared draft legislation to repeal the act. the
commission considered, among other numerous materials, the draft proposals
and benefitted from them. the commission began its work on reviewing the act
in July, 2008.
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the special Law commission then invited submissions from members of the
general public through notices in newspapers; held meetings of the commission;
conducted study visits to Kenya and Zambia in order to obtain a comparative
perspective from other jurisdictions; held one national consultative workshop;
and considered the feedback from the consultative forum.

the bill proposed by the special Law commission is comprehensive and
provides a legislative framework for the regulation of the legal profession in
malawi. while the bill has maintained all the parts of the act as amended in
2003, each and every part has been thoroughly revised and reviewed. for
instance, the part on Discipline has introduced a two tier system of handling
complaints against legal practitioners and introduced powers of the malawi Law
society to impose some disciplinary measures against errant legal practitioners.
in the proposed bill, the malawi institute of Legal education has been created and
given powers related to the admission of legal practitioners to practice the
profession of the law in malawi. it shall, in this regard, complement the council
of Legal education. the malawi Law society, although a creature of statute shall
continue not to be funded from public resources and the proposed legislation has
introduced a society Levy which shall assist the society in raising funds for its
sustenance. 

the proposed legislation also provides for the administration and
organization of the malawi Law society and in particular, provides for the
establishment of chapters of the society. new provisions regarding the
establishment, operation and conclusion of legal practice have also been
introduced by, among other things, moving some provisions from subsidiary
legislation to the main legislation. 

while senior counsel have from time immemorial been appointed by Heads
of state, the proposed legislation has now laid out a transparent procedure to
regulate how this prestigious honour shall be conferred on excelling legal
practitioners. this process includes the establishment of an Honours committee
comprising eminent legal practitioners which shall play a pivotal role in selecting
those that are worthy the honour. the proposed legislation also creates a fidelity
fund which shall be used to compensate people who incur loss from errant legal
practitioners.
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1.0 INTRODUCTION
1.1 General Background
the Legal education and Legal practitioners act became law on 12th april,

1965, barely one year after malawi attained independence from the united
Kingdom. the act was intended to, according to its long title, establish a council
for Legal education and to provide for its functions and responsibilities; to
establish criteria for the admission of persons to practice before the courts of
malawi as legal practitioners; to provide for the professional discipline of legal
practitioners; to establish the malawi Law society as a body corporate and to
make provision for its objects and membership; to make comprehensive provision
in relation to notaries public and for other matters.

the act is divided into eight parts and as it stands now it has four schedules.
other than making provision for preliminary and miscellaneous matters, the act
has parts providing for malawi council for Legal education; admission to
practice; notaries public; Discipline; and the malawi Law society. the act also
makes provision for subsidiary legislation and accordingly provides for malawi
Law society rules; Legal practitioners’ accounts rules; Legal practitioners’
practice rules; Legal practitioners (accountants’ certificate) rules; and the
Legal practitioners (scale and minimum charges) rules.

since 1965, the act has been amended several times. the last major
amendment came in 2004. the 2004 amendment was a result of recommendations
by a special Law commission appointed to review parts iii and iV of the act after
the Law commission had received submissions from individuals who sought
modifications to the legal provisions on admission to the malawi bar as they were
then. these individuals were lawyers trained in the former soviet union, lawyers
who had studied and obtained their qualifications in roman-Dutch jurisdictions
such as south africa and persons who qualified as lawyers in other foreign
jurisdictions such as the united Kingdom and qualified as barristers without
having practiced law in those foreign jurisdictions.1

the applicants made their submission on behalf of several others who had
undergone their legal training in the former soviet union. they urged the Law
commission to amend provisions on admission to malawi bar on the ground that
the said provisions, as they were then, discriminated against persons who were
qualified in jurisdictions other than those listed in the first schedule to the act as
it was then. they specifically requested that the then first schedule be amended
to the effect that it included or recognized the admission of lawyers qualified from
the former soviet union.2 these individuals had also made a similar request to the
minister of Justice and attorney General in their letter dated 12th september 1995
and through a petition they made to parliament the same year.

in submissions from the applicants, it was argued that the then provisions on
admission also adversely affected them because the act excluded those that
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obtained their qualifications from jurisdictions whose legal system is not based on
english common law like themselves. their prayer was that the law should be
amended to allow them to be admitted to practice as legal practitioners at the bar
in malawi.

on the other hand, the applicants had argued that their scope of employment
opportunities in malawi was limited to teaching law at the university of malawi.3
they too requested that the law on admission to practice law in malawi should be
amended so that they too would be admitted to practice. 

following these submissions, the Law commission consulted the malawi
Law society as the relevant professional body interested in the issues raised in the
submissions, seeking its view on the submissions. that consultation resulted in
the review programme which commenced with the setting up of a special Law
commission in 1998 to review parts iii and iV of the act and make necessary
recommendations.4

although the specific mandate of the said sister special Law commission
was confined to review of the admission aspect of the act, a number of pertinent
issues regarding legal education and legal practice in general were raised by or
brought to the attention of that special Law commission. these included issues
such as regulation of appointment of senior counsel, provision for administration
of the estate of a deceased legal practitioner and a comprehensive review of the
act in order to update it in several respects.5 it was also of the view that there had
been a number of policy and constitutional developments that necessitated a
general review of the act. that special Law commission released its report in
september 2002. parliament passed the Legal education and Legal practitioners
(amendment) act on 12th December 2003.6

following the earlier recommendation for a comprehensive review of the
act with an aim of generally updating the act, the malawi Law society made a
submission to that effect in a letter to the Law commission dated 10th march
2004, almost three months after the amendment bill was assented to.7

in its submission, the malawi Law society referred to some key problems it
was facing regarding discipline of its members due to the legal framework
governing the legal profession in malawi. it noted with concern that it does not
have power under the current legal framework, to move the High court in a
motion for disciplinary action against its own members. it also expressed concern
that it lacks legal mandate to discipline its own members.8 the malawi Law
society further observed that under the current legal framework, the locus standi
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to initiate a motion for a disciplinary order is the preserve of the attorney General.
its view is that this arrangement would pose serious difficulties for the society if
it were to initiate a motion for disciplinary action against bearers of the offices of
the attorney General and the solicitor General in case they commit an act of
misconduct envisaged under section 21 of the act. therefore the malawi Law
society urged the Law commission to set up a special Law commission “to
review the whole Legal education and Legal practitioners act”  with a view of
revisiting the legal framework governing the self-regulation of the legal
profession in malawi.

on 27th october 2005, Hon. billy Kaunda, m.p, moved a private members
bill in the national assembly seeking amendment of Legal education and Legal
practitioners act. His motion sought__

(a) to make it mandatory for malawi Law society to establish a fidelity
fund from which victims of legal practitioners’ financial misconduct might
be compensated;

(b) to create an autonomous committee to oversee the Disciplinary
committee of the society;

(c) to establish a consumer complaints centre, the composition of which
would include an auditor who according to the motion, would promote
transparency; and

(d) to liberalize debt collection so that it is not confined to legal
practitioners only.9

in reaction to this development, the malawi Law society wrote to the
speaker of the national assembly on 12th april 2005, vehemently opposed to the
suggestions that the act be amended, without Hon. Kaunda, m.p. consulting the
society. the society expressed concern that Hon. Kaunda did not consult it on the
matter yet the latter has statutory mandate to assist and protect the public on all
matters touching the law. this process coincided with a period when the media,
especially newspapers were ubiquitous with alleged cases of legal practitioners’
misconduct. in the letter to the speaker of the national assembly, the society
referred to these cases as “extreme examples of failed lawyers”.

it was around the same time that the malawi Law society prepared draft
legislation to repeal the act. the malawi Law society actually came up with a
number of proposals regarding the statute(s) that would repeal the act. at some
point, the society proposed a split and creation of two statutes, the Legal
profession act and the Legal education act; while at another time, it was
suggested that the proposed law be styled the Legal practitioners act. in sum, the
proposed statutes were availed to the Law commission prior to commencement
of this programme and it was agreed between the Law commission and the Law
society that the proposed statutes reflect a summary of the views from the society
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especially with respect to content of the proposed law. the commission
considered, among other numerous materials, these proposals and benefitted from
them. 

a resolution was therefore reached in July 2006 by the ministry of Justice,
the malawi Law society and the Law commission that the Law commission
should undertake the review of the act.

the Law commission, between march and april, 2008, held a number of
meetings with the relevant stakeholders in order to map out the direction of the
comprehensive review process. the stakeholders included the malawi Law
society, the faculty of Law, chancellor college and the Judiciary (including all
the three levels of the magistracy, the High court and the supreme court of
appeal). this process informed the current process and also expounded on the
views these principal stakeholders held with respect to the desired direction and
product of the review process. the Law commission learnt that the malawi Law
society had earlier commenced its own process to review the act by engaging a
consultant for the purpose and that the process had advanced to a stage where a
draft bill was concluded. this proposed bill was availed to the Law commission
and was considered at length in the review process by the special Law
commission.

the special Law commission on the review of the Legal education and
Legal practitioners act was empanelled in June 2008. the commission began its
work on reviewing the act in July 2008.

1.2 Terms of Reference
the special Law commission developed the following terms of reference

to guide its work__

(a) to amend the act to conform to the aspirations of the constitution
and applicable international norms;

(b) to create certain bodies, institutions and mechanisms which will
make the legal profession a transparent and accountable profession;

(c) to create a fidelity fund for legal practitioners;
(d) to create an institute for the administration of training prerequisite

for admission to practice in malawi;
(e) to create an elaborate disciplinary regime within the legal profession

for dealing with transgressions by legal practitioners swiftly and fairly
through a process which creates and sustains confidence in the public eye;

(f) to determine status of paralegals;
(g) to review all subsidiary legislation regulating the legal profession;
(h) to review any laws affecting the legal profession made by, or under

the authority of parliament;
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(i) to review additional laws within the legislative power of the national
assembly to effect change to the unwritten laws of malawi, including
customary law;

(j) to harmonize statutory and customary laws; and
(k) to make any changes to the application of any laws.

1.3 Work Methodology
the commission adopted the following methodology in the review of the

act:
(a) inviting submissions from members of the general public through

notices in newspapers;
(b) holding meetings of the commission for three days, at least once a

month, over a total period of thirty months;
(c) conducting study visits to Kenya and Zambia in order to obtain a

comparative perspective from other jurisdictions;
(d) holding one national consultative workshop which was held from

25th to 26th march, 2009 in blantyre. the participants at the workshop were
drawn from the public service; academia; faith organizations; private sector;
and the public; and

(e) considering the feedback from the consultative forum. all
submissions, comments and criticisms that were made were considered and
debated and in some cases have been incorporated in this report.
in performing its functions, the special Law commission also:

(a) examined international instruments, such as:
(i) the universal Declaration of Human rights; 
(ii) the international covenant on civil and political rights; 
(iii) the international covenant on economic, social and cultural

rights; and
(iv) the convention on the elimination of all forms of

Discrimination against women, with respect to the legal profession;
(b) in recognition of work already undertaken, had regard to all relevant

documents and reports, including__

(i) the constitution of the republic of malawi and other written
laws;

(ii) national policy documents, such as the malawi Growth and
Development strategy10;
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(iii) reports of the Law commission including the report on the
review of the Legal education and Legal practitioners act11; and

(iv) the Legal education and Legal practitioners (amendment)
act, 2010; 
(c) considered any relevant law of any other country, particularly,

within the southern africa Development community;
(d) considered any relevant customary laws and practices;
(e) consulted stakeholders at a national workshop in order to solicit

views on the findings and recommendations of the commission; and
(f) made recommendations on any other matters relating to the legal

profession.

1.4 Format of the Report
the first part of this report is the narrative part which contains specific

findings and recommendations made by the commission. all recommendations
made by the commission for enactment are indicated in bold. the second part of
this report contains draft bills which have been attached to this report as
appendices per section 7(1) (g) of the Law commission act (cap. 3:09).

2.0 Basis and Issues for Reform

2.1 Overview of the Existing Law

the existing legal framework regulating the legal profession consists mainly
of the Legal education and Legal practitioners act. the principal legislation in
malawi is the constitution. the constitution has made no specific reference to the
regulation of the legal profession but has made provision for some aspects which
inevitably touch on the legal profession in terms of its role in ensuring the
protection of the sanctity of a constitutional order in malawi. the preamble of the
constitution provides, among other things, that the people of malawi are desirous
of creating a constitutional order based on the need for an open, democratic and
accountable Government. the legal profession has a paramount role in the
realization of this desire by ensuring that openness, democracy and accountability
are entrenched. similarly, the legal profession has a major role in assisting the
Judiciary in interpreting, protecting and enforcing the constitution and all laws in
accordance with the constitution in an independent and impartial manner. 

in section 13(m), Government has a role to promote law and order and
respect for society through humane application and enforcement of laws and
policing standards. the role of the legal profession in the realization of proper
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administration of justice cannot be overemphasized. although the general
enforcement of the constitution rests upon the shoulders of the legal profession
and its practitioners, the role of legal practitioners under some provisions of the
constitution such as section 42 with respect to arrests, detention and fair trial has
been given specific prominence. entitlement of only legal practitioners to qualify
to hold the office of judge also gives an indication of the calibre of individuals
that are legal practitioners by merging the professional and ethical standards that
are expected of them.

at policy level, Government adopted the malawi Growth and Development
strategy 2006-2011 (mGDs) in 2006 whose overall objective is to reduce poverty
through sustained economic growth and infrastructure development. the six key
priority areas of the mGDs are agriculture and food security; irrigation and water
development; transport infrastructure development; energy generation and
supply; integrated rural development; and prevention and management of
nutrition disorders, and HiV and aiDs. it might appear from the face of it that the
focus of the blueprint has left professional development out of the picture.
However, the key priority areas interface with the legal profession in a myriad of
ways. improvement of any of these areas would feed into the core business of the
legal profession in such areas as improving access to justice through provision of
infrastructure such as courts and legal houses; agriculture and food security which
tends to affect crime rates and prevention and management of HiV and aiDs
which has also affected legal practitioners by killing individuals on whom vast
resources have been spent to educate.

in creating a conducive environment for private sector investment to
stimulate production of goods and services hence creating employment
opportunities, the legal profession becomes a primary beneficiary. the mGDs
also identifies five thematic areas which are sustainable economic growth, social
protection, social development, infrastructure development, and improved
governance. the mGDs highlights the importance of all these areas by
maintaining focus on accelerated and sustainable growth, while outlining steps to
ensure social development, good governance and environmental sustainability.
the mGDs provides that progress in all the five areas will increase prosperity,
reduce poverty and assist in the achievement of the millennium Development
Goals. 

theme five on improved Governance has been unpacked into six 
sub-themes which touch on the following areas: macroeconomic Growth; public
policy formulation, fiscal management, public sector management and
corruption; Decentralization; Developing a strong Justice system and rule of
law; security; and corporate Governance. as such, the legal profession has a role
to play in the realization of the goals of the mGDs and the realization of those
goals also positively affects development of the profession. the law is an
instrument for development for its core function is to restructure, plan and
encourage enterprise. thus, it is an instrument of wide-scale social and economic 
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planning.12 therefore training of legal practitioners has to envisage the important
role of the law in realization of national development.

2.2 Amendment versus Repeal
the commission considered whether to amend the existing law or repeal the

existing law and develop new legislation all together. the commission
appreciated the enormity of either task in light of discharging its mandate to
comprehensively review the act. the commission was of the view that amending
the act, as it stands, would necessitate too numerous changes that it would erode
the clarity and flow of the proposed amendment act. 

the commission having critically analysed every part of the act finds that
it has, accordingly, made significant recommendations on each one of them. the
commission also recommends substantive changes to the subsidiary legislation
made under the act with a view to making referencing of the provisions less
tedious and more user-friendly. therefore the commission recommends that a
new bill altogether, repealing the existing law and incorporating all
recommendations be drafted. it also recommends that separate legislation on debt
collection be developed. the draft legislation is attached to this report.
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SPECIFIC  FINDINGS  AND  RECOMMENDATIONS

PART I__preLiminary

section 1 [Short title]

section 1 provides that the short title for the act is the Legal education and
Legal practitioners act. the commission took note of the views expressed by the
malawi Law society towards creating two statutes, one regulating legal education
and another regulating the legal profession. the society proposed that the former
statute be styled the Legal education act while the latter would be styled the
Legal profession act.

the commission noted that within the region and elsewhere, there are a
number of statutes regulating education and practice of the profession of law. for
instance, in Zambia there are three statutes namely the Legal practitioners act,13

the Law association of Zambia act14 and the Zambia institute of advanced Legal
education act.15 in Kenya, they have the advocates act,16 the council for Legal
education act17 and the Law society of Kenya act.18 furthermore in Kenya,
consultations were underway on development of a fidelity fund bill.19 in
namibia, there is a Legal practitioners act20 and the Legal practitioners’ fidelity
fund act.21

the commission considered the practice in all these countries and resolved
that in malawi the principal legislation on education and profession of the law
should remain one. the commission resolved thus taking into account the need
for promoting accessibility to the law and further noted that the status quo has not
countered any problems. therefore the commission recommends that the current
short title should be retained.

However, in light of the proposed repeal of the act, the commission
recommends that the short title should also include provision for commencement
of the proposed law. the new provision shall provide as follows:

. . .    This Act may be cited as the Legal Education and Legal
Practitioners Act, 20... and shall come into force on a date to
be appointed by the Minister, by notice published in the
Gazette.
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19 this was when the commission visited Kenya in December, 2008.
20 act number 15 of 1995.
21 act number 22 of 1990.

Short title
and
commenceme
nt 



section 2 [Interpretation]
the commission considered the definitions under section 2 and recommends

amendment to this section in order to modify existing definitions and introduce
new definitions in light of other changes made to the act. 
“council”

according to the act, the word means or refers to the council of Legal
education established under the act. the commission looked at the definitions
for the term in other comparable jurisdictions like Kenya22, namibia23 and
Zambia24 where the term refers to institutions that perform similar functions and
duties although in some instances, the scope of the powers and functions of
councils in these jurisdictions slightly differs from those under the act. the
commission recommends that the definition of the term “council” should be
retained.
“legal practitioner”

the act defines this term to mean a person who has been admitted to practice
the profession of law before the High court, or before any court subordinate
thereto, and whose name has been inscribed upon the roll. the commission
observed that once a person is so admitted, his or her name remains on the roll
unless they have been struck off the roll25 and remains so even if one does not
renew his practising licence. this is so because the definition of the term “legal
practitioner” does not distinguish a legal practitioner who has a valid and current
practising licence from another whose name remains on the roll simply by virtue
of their admission to practice.  

the position is the same in Kenya where an advocate’s name also remains
on the roll even if he does not renew his practising certificate26 but curtails the
advocate’s right of audience before the courts. this position also obtains in
Zambia. 

the commission considered whether it would be necessary to restrict the
definition of the term to a person who has a current practising licence or not.
furthermore, the commission considered whether the current definition
encourages some unscrupulous legal practitioners to practice law in malawi
without a valid practising licence. 

the commission observed that if the definition of the term would exclude
lawyers that were admitted and whose names were inscribed upon the roll but
have not taken out a practising licence then the definition of the roll itself would
be affected. this is so because the word “roll” refers to the roll of legal
practitioners. this would mean that a legal practitioner who did not take out a
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practising licence in a particular year, for whatever reason, would have to be
struck off the roll since the roll is a roll of legal practitioners with valid
practising licences. the commission appreciated that in comparable foreign
jurisdictions, the name of a legal practitioner without a valid practising licence
remains on the roll unless he is struck off the roll. the commission therefore
recommends that the definition of the term “legal practitioner” should not make
reference to whether the legal practitioner has a valid practising licence or not.

the commission further observed that the definition of “legal practitioner”
refers to a person who has been admitted to practice the profession of the law
before the High court or before any court subordinate thereto. the commission
noted that this provision excludes the supreme court of appeal where legal
practitioners have a right of audience. the General interpretation act27 defines
the High court as the High court of malawi as established under the
constitution.28 the supreme court act29 defines a court, for the purpose of that
act, as to mean the supreme court of appeal.30 on the other hand the General
interpretation act defines the word ‘court’ as “any court of the republic of
competent jurisdiction”. 

therefore the commission recommends deleting of the words “High court
and any court subordinate thereto” and replace it with the word “court” as
follows:

“legal practitioner” means a person__

(a) who has been admitted to practice the profession of the law
before a court; and

(b) whose name has been inscribed upon the Roll.
“malawi Law examination”

the term is defined in the act as the examination in the local laws, practice
and procedure of malawi to be set by the council from time to time in accordance
with section 10 thereof. the commission was mindful of the fact that it has
recommended the establishment of the malawi institute of Legal education which
shall be mandated to set down this examination on behalf of the council.  

the commission therefore recommends that the definition of this term
should reflect this recommendation. consequently, the new definition would read
as follows:

“Malawi Law Examination” means examination in the local laws, legal
practice and procedure of Malawi set by the Institute, from time to time,
in accordance with section…;
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“registrar”
the act defines the word “registrar” as the registrar of the High court.  the

commission recommends retention of this definition.
“roll”

the commission debated this definition at length and was mindful that a
new procedure with respect to admission to practice has been proposed under this
review process. the proposed procedure shall require every person who, having
successfully completed the course at the institute and wants to practice the
profession of the law in malawi, to apply to be admitted to practice the profession
of the law in malawi. the commission noted the reference to a supplementary
roll in the definition which it found has been rendered superfluous as every legal
practitioner, notwithstanding the fact that he does or does not intend to practice in
public service, has to apply for admission to practice the profession of law in
malawi.  

the commission therefore recommends amendment of this definition by
deleting the words “, and, save for the purposes of subsections (4) and (5) of
section 11, includes the supplementary roll” after “legal practitioner”.
consequently, the commission further recommends that the definition of the
phrase “supplementary roll” should be deleted.

the new definition shall read as follows:
“Roll” means the Roll of Legal Practitioners maintained by the
Registrar on which is inscribed the name of every person admitted to
practice as a legal practitioner;

new  Definitions
the commission recommends that in light of various recommendations

made in this report, some new definitions should be adopted under section 2. 
the commission took cognizance of the establishment of a new institution

under part iia styled malawi institute of Legal education under the Legal
education and Legal practitioners (amendment) act, 201031. the commission
recommends that this institution shall be defined accordingly in the act as
follows__

“Institute” means the Malawi Institute of Legal Education established
under section ...;
since the malawi Law society is key to the functions and activities of other

institutions established under the proposed law, and that reference to it may be
made prior to the provision establishing it formally under the act, the
commission considered that the malawi Law society should be defined under the
proposed law as follows__
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“Society” means the Malawi Law Society established under section ...;
the commission also noted that the word ‘client’ has been defined under the

rules made under the act and recommends that the definition be made under the
main legislation as follows__

“client” means any person on whose account a legal practitioner holds
or receives client’s money;

part ii__tHe maLawi counciL of LeGaL eDucation

section 3 [Establishment of Council of Legal Education]
this provision establishes the council for Legal education as a body

corporate with power to hold land, sue and be sued in its corporate name. the
commission noted that this is a standard provision establishing an institution
under law. the commission observed that it is appropriate for the council to
continue existing as a body corporate and recommends retention of this definition.

section 4 [Functions of the Council]
the section stipulates that the functions of the council are to make

regulations for syllabus and curriculum of legal education at law schools in
malawi; to establish, conduct, regulate, manage, control and supervise courses of
legal education in malawi; to conduct, regulate, manage, control and supervise
the holding of examination in law in malawi, and in particular, to set the
examination papers for and make arrangements for invigilation of such
examinations, and to provide for marking of the examination papers. it is also
mandated to advise and make recommendations to the minister generally on
matters relating to legal education and the requisite qualification for the
admission and enrollment of legal practitioners and to perform such other
functions and deal with such matters relating to legal education as the minister,
may, in writing, from time to time, direct. 

the commission appreciated the possible conflict of the powers of the
council under section 4 of the act and those of the university council in the
university of malawi act.32 for instance, under section 4, matters of legal
education are under the council including matters of the syllabus and curriculum,
setting of law examinations, invigilating and marking. the Law school at
chancellor college is under the university of malawi33 and is also guided by the
university of malawi act which provides that matters relating to examinations,
syllabus and curriculum of any subject at any college of the university are handled
by the senate established under the university of malawi act.34 in case of other
institutions that might be permitted to offer legal education in malawi, it may be
expected that they would also be guided by institutional rules as well as the legal
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education legislation.
this prompted the commission to take considerable time appreciating the

functions of institutions with similar mandate as the council for Legal education
in other jurisdictions. the commission observed that in namibia the equivalent
to a council for Legal education is called the board of Legal education. the
board is concerned with regulation of post graduate legal education. it also
collaborates with the faculty of Law of the university of namibia in designing
the syllabus and determining any other requirements for the course of
undergraduate study.35 namibia also has a Justice training centre and the
namibian Legal practitioners act provides for a course of post graduate study for
the training of candidate legal practitioners at the centre.36

the functions of the board for Legal education are in relation to registering
candidate legal practitioners at the centre; approving syllabus of the course at the
centre; laying down guidelines in relation to the nature of the practical training to
be provided at the centre; acting as moderator for the Legal practitioners’
Qualifying examination; setting and holding examinations; issuing certificates to
candidate legal practitioners who have passed the Legal practitioners’ Qualifying
examination and to investigate and advise on any matter concerning legal
education that pertains to the legal profession.37 the board regulates, controls
and manages those who are about to enter the profession of the law and start
practicing. it is therefore strategically placed and empowered to scrutinize
persons wishing to be admitted to practice law in namibia.

in Zambia, the council is known as the council of the Zambia institute of
advanced Legal education (hereinafter called the “Zambian council”).38 Just
like in namibia, its emphasis is on post graduate legal studies.39 in particular, the
Zambian council sets minimum education entry qualifications of persons seeking
enrollment into the institute; provides minimum educational qualifications for
students who wish to be admitted to the bar; provides training in legislative
drafting; approves qualifications of students with law degrees equivalent to the
law degree offered at any university in Zambia for purposes of admission;
approves qualifications of foreign students who wish to be enrolled into the
institute, and who come from countries that have reciprocal arrangements with
Zambia; sets and holds examinations for candidates for admission as legal
practitioners; provides post-graduate judicial training for magistrates and judges;
encourages international co-operation in post-graduate legal and legislative
drafting studies provided by the Zambian council; provides such post-graduate
courses of legal studies and sets and holds examinations in such courses as the
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Zambian council may think necessary; prepares and publishes a syllabus of
courses of study essential for purposes of any examination set and held by the
Zambian council; issues certificates to persons who are successful candidates of
examinations conducted by the Zambian council; and does all such things
connected with or incidental to the foregoing.40

the foregoing functions seem broad but they all deal with controlling and
trying to maintain the quality of people who wish to be admitted to the bar and
practice the profession of the law. the Zambian council does not concern itself
with legal education at undergraduate level because in Zambia a person can only
be admitted to practice law if he first goes through the Zambian institute of
advanced Legal education where they have placed their quality control
measures.

in Kenya, the main object and purpose of the council of Legal education is
to exercise general supervision and control over legal education and in particular
to establish, manage and control such training institutions as may be necessary
for, among other things, organizing and conducting courses of instruction for the
acquisition of legal knowledge, professional skills and experience by persons
seeking admission to the roll of advocates in Kenya, in such subjects as the
council may prescribe.41

in nigeria, the council of Legal education has the responsibility for the legal
education of persons seeking to become members of the legal profession.42

from the foregoing, it is clear that the functions of the council in
comparable jurisdictions have to do with regulating postgraduate training of
people who wish to be admitted to the bar. the commission therefore
recommends that this should be the main function of the council of Legal
education in malawi.

the commission considered the fact that there are a number of institutions
that would like to offer legal education. the commission was of the view that it
would be counterproductive if such institutions would not meet the minimum
standards of legal education for purposes of admission to the practice of the legal
profession. the commission was of the view that such institutions need to be
accredited by a monitoring body that would also enforce compliance with some
minimum standards of legal education. 

the commission benefited from the comparative studies where it found that
other councils of Legal education also play the role of accrediting institutions
intending to offer legal education and generally enforce the minimum standards
of legal education for the said purpose. the commission further resolved that the
power to determine criteria for accrediting institutions intending to offer legal
education should vest in the council and should be publicized to all parties when
they express interest to offer legal education. the criteria, shall among other
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things, require institutions intending to offer legal education to specify the
subjects that shall be offered in order for one to acquire a law qualification; the
facilities available for the pursuit of a law qualification; entry requirements for
applicants; the level of expertise in professional staff available to teach law
courses; location and accessibility of the law school; and any other factor that the
council may deem appropriate.

therefore the commission resolved that the council should be the umbrella
body to accredit schools or colleges intending to offer legal education in the
country. the commission further resolved that the implementation role under
section 4 of the act should be deleted so that this role is left to the individual
institutions, that section 4 (c) should be restricted to malawi bar examinations
only and that the council should regulate award of law qualifications in malawi.

the commission also recommends that the proposed law should clearly
stipulate the object for which the council is established and that the functions for
which the council is established should be reconsidered and re-arranged. the
commission was of the view that if the objects for which the council is
established are clearly stipulated, then this shall eliminate the confusion between
the roles of the council and the proposed institute. the commission recommends
that, over and above its current functions, the council should undertake the
function of accrediting schools and colleges that intend to offer legal education in
order to ensure high quality of legal education in malawi. the commission also
recommends that the council should have a supervisory role over the institute.

the commission therefore recommends the amendment of section 4 as
follows__

...  (1) The object and purpose for which the Council is
established is to exercise general supervision and control over
legal education in Malawi and to advise the Government in
relation to all aspects of legal education.

(2) Without prejudice to the generality of subsection (1),
the functions of the Council shall include to__

(a) administer, regulate, manage and control the
Institute;

(b) make rules for the syllabus and curriculum of
legal education, and for attendance at law schools, in
Malawi;

(c) advise and make recommendations to the
Minister generally on matters relating to legal
education and the requisite qualifications for the
admission and enrollment of legal practitioners;

(d) set criteria for accrediting institutions offering
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or intending to offer legal education;
(e) accredit schools and colleges offering or

intending to offer legal education in Malawi;
(f) approve qualifications of persons with law

degrees obtained from other countries; and
(g) perform such other functions and deal with

such matters relating to legal education as the Minister
may, in writing, from time to time, direct.

section 5 [Members of the Council]
this section provides for the membership of the council which includes: the

chief Justice of malawi, who is the chairperson; the attorney General or a
representative appointed by him; a Justice of appeal or a Judge of the High court
to be appointed by the chief Justice; a magistrate of a subordinate court in malawi
to be appointed by the chief Justice; two persons in the legal service of
Government, to be appointed by the minister; the chairman of the malawi Law
society; a legal practitioner to be nominated by the malawi Law society and
appointed by the minister; and two law teachers in malawi, to be appointed by the
minister.

the commission noted the similarity in composition of councils in
comparable jurisdictions, and that members of diverse institutions dealing with
legal matters are included in the membership of those councils.43

the commission observed that currently the council is not effective partly
because of its composition. most of the members comprising the membership do
so by virtue of their offices all of which are busy offices. it was also observed that
section 5 of the act not only mandates the chief Justice to be a member of the
council but also to be its chairperson. the commission observed that the office
of the chief Justice is an extremely busy office and resolved that the chief Justice
should be given an opportunity to opt out of the membership of the council. the
commission therefore recommends that the opening statement of section 5 should
be amended to the effect that the chief Justice may opt out of the membership of
the council, if he so wishes, in which case he would appoint a serving Judge who
would be the chairperson as follows:

…   The Council shall consist of the Chief Justice or a serving Judge
appointed by the Chief Justice, who shall be Chairperson of the 
Council, ….
the commission observed that under the act, in section 5(b), the chief

Justice may appoint a Justice of appeal or a Judge of the High court to the
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council. the commission noted that under the constitution in section 111, judge
means Justice of appeal, acting Justice of appeal, a Judge of the High court or
an acting Judge of the High court. the commission was persuaded to embrace
the constitutional definition of judge and recommends deletion of the words
“Justice of appeal or a Judge of the High court” in section 5 (b) and to replace
the deleted words with the following word “serving Judge”. 

the commission also observed that the malawi Law society which is a
major stakeholder in the welfare of the council should be represented by at least
two members over and above the chairperson of the society. realizing the varied
interests between legal practitioners with some in the public service and others in
the private sector, there is need for higher representation of this varied interest
within the council.

in Zambia, the council consists of the following members: the attorney-
General, with the solicitor-General as an alternate member; a judge appointed by
the chief Justice; the Director of public prosecutions; the chief parliamentary
Draftsman; the Director of the Law Development commission; a representative
of the school of Law of a public university; a representative of the Law
association of Zambia; the clerk of the national assembly; two legal
practitioners; a person from any country in southern or eastern africa; and the
Director.44 the council is chaired by the attorney General45 and the Vice-
chairperson is appointed by the minister from amongst the members.46

the commission also observed that the Judiciary is over represented in the
council. it has a third of the seats available.  

the commission therefore recommends the amendment of the provision by
adding the words “(1)” between “5.” and “the council…” and deletion of the
word “and” after the word “minister” in paragraph (f) and the introduction of the
following provision__

(...) two (2) legal practitioners of at least ten (10) years standing at the
Bar nominated by the Society and appointed by the Minister; 
after paragraph (g).
the commission also recommends that the council should have a vice

chairperson to avoid the likelihood of the council failing to meet because of the
absence of the chairperson. it recommends therefore that a new subsection should
be inserted to the effect that the council shall elect its Vice chairperson during its
first meeting.

the commission further noted that the current membership structure has
only provided for the chairperson but has omitted the designation of the secretary
for the council whose functions are critical in the functioning of the council. the
commission recommends the introduction of a secretariat for the council which
shall facilitate execution of the functions of the council. 
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the commission further recommends the adoption of the following
provisions with respect to the Vice chairperson and secretary of the council as
follows__

(2) The Council shall elect, at its first meeting, from among its members,
a Vice-Chairperson.
(3) The Executive Director of the Council shall be the Secretary to the
Council.

section 6 [Tenure of members]
this provision stipulates that members of the council shall hold office for a

period not exceeding four years as stipulated in the instrument of appointment. it
further states that a member may serve for a lesser period in case of resignation
or cessation of qualifications prerequisite to the appointment. appointed members
are eligible for reappointment. in Zambia, tenure of office of members of the
council is three years and members are eligible for re-appointment for a further
period of three years47 while in Kenya, tenure for the members of a similar
council is four years48 and in namibia, it is three years.49

the commission, having observed that section 6 is silent on the issue of 
re-appointment of serving members, further recommends that section 6 should be
amended to provide for eligibility of members for re-appointment. the
commission recommends that where a serving member is re-appointed, the 
re-appointment should be for another term of four years.

the commission was of the view that the current tenure is in order and
therefore recommends that it should be retained. However, it is of the view that
there is need for a separate provision covering situations where a vacancy arises
in the membership of the council. a vacancy may occur if a member is removed
from office; becomes bankrupt or of unsound mind; dies; or misconducts himself.
in view of this recommendation, the commission considered which authority
shall have powers to remove an appointed member from the council. the
commission observed that the chief Justice is a member of the council and
appoints some members of the council while the minister appoints some
members but is not a member of the council. the commission also observed that
the powers of removal of any member has not been expressly provided for in
section 6. the commission felt that the minister is better placed to exercise
powers of removal from office of any member from office except those members
who are in the council by virtue of office. 

the commission therefore recommends the amendment of the section as
follows__
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...  (1) A person appointed to the Council, other than an 
ex-officio member, shall hold office as a member of the
Council for a period of four (4) years and may be eligible for 
re-appointment for one (1) more term.

(2) A vacancy in the office of an appointed member shall 
occur, if the member__

(a) dies;
(b) is adjudged bankrupt;
(c) has physical or mental incapacity;
(d) is sentenced under any written law to a term of
imprisonment without an option of a fine;
(e) ceases to possess the qualification necessary as a
prerequisite to appointment;
(f) is absent from three (3) consecutive meetings of 
the Council, of which he has had notice; or
(g) resigns in accordance with subsection (3).

(3) An appointed member may at any time resign his
office by giving one (1) month written notice to the Minister.

(4) An appointed member may be removed from office
by the Minister before the expiration of his term of office, if
the Minister is satisfied that the appointed member__

(a) is incompetent; or
(b) has misconducted himself.

(5) A vacancy in the membership of the Council shall be
filled, for the remainder of the term, by the appointment of
a new member:

Provided that if the remaining period is less than six (6)
months, the vacancy may not be filled until the expiry of the
period.

section 7 [Procedure of Council]
this section stipulates procedure of the council’s meetings. it also stipulates

that quorum for the council’s meetings is five members. the commission
recommends retention of the provision but subject to rearrangement of the
provisions as follows:

...     (1) The Council may regulate its own procedure.
(2) The quorum of the Council shall be five (5)

members.
(3) The validity of any of the proceedings of the Council
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shall not be affected by a vacancy in the membership of the
Council, or by a defect in the appointment of a member, or
by reason that a person not entitled to do so took part in any
proceedings.

section 8 [Powers of Council]
the provision stipulates that the council has such powers to do such things

as it considers expedient for the carrying out of its responsibilities. However, it
further states that the members of the council are not entitled to remuneration or
allowances in respect of their office. but it further states that the minister may
authorize payment of travelling and other allowances at the rate applicable to
officers in the service of Government.

the commission examined the provision in light of practice for Government
officers in similar institutions and whether they receive remuneration or
allowances and found that they actually do receive remuneration or allowances.
the commission therefore found no reason for excluding members of the council
from receiving remuneration or allowances. 

the commission observes that the provision does not specify the powers of
the council, and found this unsatisfactory. the commission recommends that
some powers be elaborated under the section. the commission further
recommends that this section be amended by splitting it into two sections to read
as follows:

...   For the better performance of its functions, the Council
shall have power to__

(a) establish committees and delegate to any such
committees any of its functions as the Council considers
necessary;

(b) enter into a contract or agreement;
(c) raise money by way of loans or overdrafts;
(d) receive donations of money or other property

from any person or body of persons for the furtherance
of its functions;

(e) publish, from time to time, professional or other
information which it deems necessary or expedient for
the performance or exercise of the functions of the
Council; and

(f) to do any act, matter or thing it deems necessary
for fulfilling the functions of the Council.
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...   Members of the Council shall be paid an allowance
determined by the Minister, from time to time.

new  proVisions
the commission noted that the council has not been visibly active to the

legal profession and the public at large since its inception. the commission
considered that one of the reasons for this has been the absence of a permanent
secretariat where the council is based. the commission was of the view that if a
secretariat was put in place, there would be better organization and coordination
of the activities of the council. the members of the profession would also be in
a better position to access personnel who are resident at the premises of the
institution in case issues regarding or involving the secretariat arise. the
commission recommends the establishment of a secretariat of the council, its
structures and employees. the commission therefore recommends the
introduction of new provisions as follows__

...   The Secretariat of the Council shall consist of the
Executive Director and other members of staff of the
Council appointed under this Act.
...   (1) There shall be the office of the Executive Director of
the Council who shall be the chief executive officer of the
Council and shall perform duties assigned to his office by the
Council from time to time.

(2) The Executive Director shall be appointed by the
Council on terms and conditions determined by the Council.

(3) The Executive Director shall be a person who has a
qualification in law and has practiced the profession of the
law for at least ten (10) years.

(4) The Executive Director shall hold office for a period
of three (3) years and may be re-appointed.
... (1) Subject to the general and special directions of the
Council, the Executive Director shall be responsible for the
day to day management of the Council and shall exercise
executive and administrative control over the staff of the
Council.

(2) The Executive Director or any other officer of the
Council that the Executive Director may designate, shall
attend meetings of the Council or of any committee of the
Council and may address the meetings but shall not vote on
any matter. 

(3) A person presiding at any meeting referred to in 
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subsection (2) may for good reason, require the Executive 
Director or the officer referred to in that subsection, to 
withdraw from the meeting.
... (1) The Council may remove the Executive Director from
office on the following grounds:

(a) misconduct;
(b) incompetence;
(c) physical or mental incapacity;
(d) bankruptcy; or
(e) where he is otherwise unable or unfit to

discharge the functions of his office.
(2) The Council shall only remove the Executive

Director from office upon giving him a reasonable
opportunity to be heard.

... (1) The Council may appoint other staff,
subordinate to the Executive Director, as the Council
considers necessary for the proper discharge of its functions. 

(2) The Council may, by directions in writing, delegate
to the Executive Director, appointment of junior officers of
the Council as specified in the directions.

(3) The Executive Director shall report to the Council,
at its regular meetings or as the Council may request, every 
appointment made pursuant to subsection (2).

the commission was also of the view that one of the reasons for lack of
vibrancy in the activities of the council is the absence of clear guidelines as to
when the council should meet. the commission was of the view that the council
should be obliged to meet regularly to transact its business. in Zambia, the
council is obliged to meet for the transactions of business at least once in every
three months.50 further, the chairperson of the council is mandated to call a
meeting of the council by giving notice of less than the recommended period if
one third of the members so request.51

the commission recommends that the law should provide for meetings of
the council. the commission felt that if the council is obliged to meet by law,
then its visibility shall be enhanced. the commission therefore recommends the
adoption of the following new provision as follows__

...   (1) The Council shall meet, at least once every three (3) 
months, at a place and at a time determined by the 
Chairperson.
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(2) An ordinary meeting of the Council shall be 
convened upon giving a written notice of at least fourteen (14)
days to the members.

(3) The Chairperson__

(a) may, at his own instance,; or
(b) shall at the written request of three (3) or more 
members and within seven (7) days of the request, 

convene an extraordinary meeting of the Council, at a place 
and a time appointed by him.

the commission further considered that one of the reasons given by
membership of the council for failure to hold meetings has been the issue of
funding. the commission noted that the act does not provide for funding
mechanisms for the council notwithstanding the fact that it is a body corporate
established by statute. 

the commission noted that in other comparable jurisdictions, similar
councils are funded by their governments. this is the case in Kenya52 and
Zambia.53 in namibia, administrative work of the board of Legal education is
done by an officer of the ministry of Justice.54 the ministry may designate an
officer to act as secretary of the board or of any committee of the board.55 the
commission also appreciates that the malawi Law society advocated for this
position in its proposed Legal profession bill.56

the commission therefore recommends that the proposed law should
provide for funding for the council and that the principal source of funding shall
be the consolidated fund through a vote from the national assembly. it further
recommends that the council should be empowered to receive funds from other
sources as well. this position is in line with other comparative jurisdictions such
as Zambia, where it is expressly stipulated in the act that it shall receive moneys
appropriated by parliament, paid to the council by way of fees, levy, grants or
donations.57 the commission therefore recommends the adoption of financial
provisions as follows:

...   (1) The funds of the Council shall consist of__

(a) sums appropriated by Parliament for purposes
of the Council; and

(b) money raised by the Council by way of fees,
donations, subscriptions, gifts or charges.
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(2) The Council shall apply its funds for the purposes of its 
objectives and may invest any surplus of its funds.
... (1) The Council shall keep and maintain proper books and
records of account of its funds and property and shall in
every respect comply with the Public Finance Management
Act.

(2) The accounts of the Council shall be examined and
audited annually by the Auditor General or an auditor
appointed by the Council and approved by the Auditor
General, but the Minister may direct that the accounts of the
Council be examined and audited at any time. 

part iii__aDmission to practice

this part was the subject matter of the review process undertaken in 2002 by
the Law commission. the provisions referred to under this part, where
applicable, are those in the Legal education and Legal practitioners (amendment)
act, act no. 9 of 2004. 

the commission noted that this part provides for different categories of
applicants for admission to practice as legal practitioners in malawi. these
categories include applicants who hold a law degree from the university of
malawi; applicants who hold foreign law qualifications; applicants in a special
cause or matter; and applicants who have been admitted to practice the profession
of law outside malawi. there are more categories which include ex-officio legal
practitioners and other legally qualified public officers who may also apply. there
is also a distinction based on citizenship which requires non-citizens to hold
residence for a minimum period of three months prior to application.

the commission considered that the current scheme is rather confusing and
intertwined and that it is necessary for the commission to clarify these categories
and their qualifications for admission to practice law.

section 9 [Admission to practice]

this section bars a person who was not admitted in accordance with the act
from practicing as a legal practitioner in malawi,58 prohibits a person that is
conditionally admitted from practicing, unless, he or she complies with the
conditions of the admission.59 it also stipulates qualifications for admission under
the act.60

the commission noted its earlier recommendation that, for purposes of
admission to practice as a legal practitioner in malawi, one must have a law
degree from the university of malawi or a local institution accredited by the
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council of Legal education to offer a law degree. the commission therefore
noted that section 9 (4) (a) which only recognizes the university of malawi, if not
aligned with this recommendation, would be inconsistent with the said
recommendation. the commission therefore recommends that the said provision
should be amended by deleting the words, “(a) he holds a degree in law awarded
by the university of malawi;” and replacing them with the words “(a) a degree
in law awarded by an institution accredited to offer legal education by the
Council;”. the commission recalled its earlier recommendation that the council
shall be responsible for the accreditation of all law schools operating in malawi,
including the university of malawi Law school. 

the commission observed that section 9 (2) provides for conditional
admission which is provided for under section 11a of the act. the commission
considered dealing with this provision together with section 11a where it has
recommended deletion of section 11a. it follows therefore that section 9 (2) also
be deleted. 

the commission further observed that in Zambia, eligibility for admission
is met when a person possesses a law degree from the university of Zambia and
has enrolled with the institute for a one year post graduate course and has passed
the Legal practitioners’ Qualifying examination.61

the commission considered the provisions of subsection (3) and noted that
in light of the latter recommendations regarding sections 11 and 12 (3), subsection
(3) should be deleted and replaced with the following provision__

(...) A person shall not apply for admission to practice as a legal
practitioner, unless he qualifies for admission in accordance with 
section ....
the commission debated the provision of subsection (4) at length and noted

that the provision opens up the admission to practice the profession of law in
malawi to non-malawians as long as the non-malawian citizen “has resided in
malawi for a continuous period of not less than three months immediately before
the date of the filing of his petition for admission under section 12”.62 the
commission considered that while this has been the practice before, the period of
three months is too short. the commission was of the view that it is also not clear
what the person would be doing within the three months of residence in malawi
nor has the law specified the obligations that arise within the three months. the
commission also referred to the submissions that were made in 1995 and
observed that while this provision was already in the act then, the purpose of
section 9 (4) was to cater for malawians. the alternative that is offered under
section 9 (4) with respect to residence for three months applies to applicants under
section 12 which covers individuals who apply to appear in a specific cause or
matter. the commission resolved that in order to clarify the categories of people
admitted to practice the profession of law in malawi, section 9 should be amended
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to provide for one category of malawian citizens only. 
in respect of paragraph (b) of section 9 (4), the commission noted that in the

report of the Law commission on the review of the Legal education and Legal
practitioners act63, its sister commission justified retention of “the long standing
recognition of legal qualifications obtained from jurisdictions of the territories of
the british isles” on the ground that “the system of law in malawi is based on the
system of law in the united Kingdom.64 the commission further observed that
while this justification was earlier applicable to commonwealth countries, the
admission of countries such as mozambique and rwanda into the commonwealth
paints a different picture. rwanda and mozambique were former colonies of
belgium and portugal respectively and do not use the common Law as the basic
system of law. the commission considered that it is possible that more countries
that do not apply the common Law as a basic system of law may be admitted into
the commonwealth and to sustain this provision would subject malawi to
admitting legal practitioners who have studied or practiced under an incompatible
system of law. 

the commission observed that under section 9 (5), a recognizable foreign
law qualification is one that has been awarded from a jurisdiction that applies as
its prevailing basic system of law, the common Law or roman-Dutch Law as
practiced in the countries of southern africa, the recognition of admission to
practice should be restricted to those countries whose law qualifications are
recognised as acceptable foreign law qualifications in malawi. therefore the
commission recommends that sections 9 (4) (b) should be amended by deleting
the words “england and wales, scotland, northern ireland or the republic of
ireland” and replacing them with the words: 

“a country which applies, as its prevailing system of law,__

(a) the Common Law or a legal system founded wholly or in part on
the Common Law; or

(b) the Roman-Dutch Law, as practiced in Southern Africa.”
the commission also noted that in light of its earlier recommendation to

restrict the application of section 9 to malawian citizens, subsection (5) should be
amended accordingly by deleting the opening words of subsection (5) and
paragraph (a) and replacing them with the words__

(...) A person may be admitted to practice as a legal practitioner, if he is
a citizen of Malawi at the date of the filing of his petition for admission,
and if he holds:
(a) ...”
on the same account of the provision being restricted to malawians, the

commission recommends the deletion of subsection (5) (d).
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in light of the foregoing recommendations, the commission recommends
deletion of this provision and recommends the introduction of a new provision as
follows__

...    (1) A person shall not practice as a legal practitioner in
Malawi, unless he has been admitted to practice in
accordance with this Act.

(2) A person shall not apply for admission to practice as
a legal practitioner, unless he qualifies for admission in
accordance with section ....

(3) An application for admission to practice as a legal
practitioner shall be made by petition, verified by an
affidavit of the petitioner and shall be heard by the Chief
Justice in open court.

(4) The Chief Justice may make rules generally
regulating the procedure for the admission to practice of any
person and more particularly concerning the form of any
petition, the affidavit or other annexures required to be filed
with any petition, and their form, the procedure on the
hearing of a petition, the order to be made after a hearing,
the oath or oaths to be taken by any person admitted to
practice.

section 9a [Conditions for recognition of a foreign law qualification]
this provision was introduced in 2004. it sets conditions that the council

may employ in order to recognize a foreign law qualification whose holder wants
to be admitted to practice as a legal practitioner in malawi.65 it also lists the
factors that the council may consider for the purposes of so recognizing the
foreign law qualification, which include:

(a) the subjects of law studied;
(b) the content and duration of the courses of study that led to the award

of the law degree;
(c) the basic system of law applied in the jurisdiction from which the

degree was obtained;
(d) whether the applicant was admitted to practice the profession of law

in the jurisdiction from which the qualification was obtained, and, if not,
whether he fulfilled all the eligibility requirements for admission to practice
the profession of law in that jurisdiction; and

(e) other matters of proficiency that appear relevant to the council.66
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in other jurisdictions, Zambia, for instance, a foreign law qualification must
first be recognised by the university of Zambia as being academically equivalent
to a law degree obtained from the university of Zambia before the council
approves it.67 it is after this that the holder is enrolled with the institute to pursue
a one year post graduate course and must pass the Legal practitioner Qualifying
examination, that is when he can be admitted to practice law in Zambia. where
the law degree which was obtained outside Zambia is found not to be up to the
required standard, the applicant must take remedial courses at the Law school.
However, degrees obtained from non-common law jurisdictions are not
recognized and the applicant must acquire a Zambian law degree in order to be
accepted for admission to practice law in Zambia.

the commission recommends that the conditions set out under subsection
(1) should be attached to the definition of a foreign law qualification and further
that the opening statement for subsection (1) should be deleted. the commission
recommends retention of subsection (2) under the new provisions.

the commission therefore recommends the adoption of a new provision as
follows__

... (1) A person may be admitted to practice as a legal
practitioner if he is a citizen of Malawi at the date of the
filing of his petition for admission, and if he holds__

(a) a degree in law awarded by an institution
accredited to offer legal education by the Council; or

(b) a foreign law qualification as defined in
subsection (4); 

and has enrolled with the Institute for a period of not less
than one (1) year and has passed the Malawi Law
Examination.

(2) If a citizen of Malawi has been admitted to practice
as a legal practitioner in a country which applies, as its
prevailing system of law,__

(a) the Common Law or a legal system founded
wholly or in part on the Common Law; or 

(b) Roman-Dutch Law, as practiced in Southern
Africa, 

he may, upon passing the Malawi Law Examination, apply
to the Chief Justice, for admission to practice as a legal
practitioner.

(3) A citizen of Malawi who holds a foreign law
qualification shall not be eligible to be admitted to practice,
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unless:
(a) the foreign law qualification was obtained from

a jurisdiction that applies, as its prevailing basic system
of law,:

(i) the Common Law or a legal system founded
wholly or in part on the Common Law; or

(ii)Roman-Dutch law as applied and practiced
in countries of Southern Africa;
(b) he is, in the jurisdiction from which the foreign

law qualification was obtained, either__

(i) admitted to practice the profession of law
and is not under any disciplinary charge for
professional misconduct; or

(ii) eligible to practice the profession of law,
but, although otherwise eligible, he is denied such
eligibility solely on the ground that he is not a
citizen or a resident of, or does not owe allegiance
to, or solely to, the country or territory of that
jurisdiction; and
(c) he has passed the Malawi Law Examination.

(4) For the purpose of this Part, “a foreign law
qualification” means an undergraduate degree in law,
taught in the English language, comprising subjects
specified by the Council from time to time and obtained
from a jurisdiction other than Malawi, and__

(a) was obtained pursuant to a course of
undergraduate study, with a University or similar
institution, that is designed to last at least three (3)
academic years;

(b) is, as assessed by the Council, comparable in
scope to the undergraduate degree in law awarded by a
public University in Malawi, designated for that
purpose, by the Council or otherwise to be of the
appropriate scope for the training of a person to qualify
him to practice the profession of law; and

(c) constitutes qualifying training towards
eligibility for admission to practice the profession of law
in the jurisdiction from which it was obtained.
(5) In assessing a foreign law qualification for purposes
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of its recognition, the Council shall consider-
(a) the subjects of law studied;
(b) the content and duration of the courses of study

that led to the award of the law degree;
(c) the basic system of law applied in the

jurisdiction from which the degree was obtained;
(d) whether the applicant was admitted to practice

the profession of law in the jurisdiction from which the
qualification was obtained, and, if not, whether he
fulfilled all the eligibility requirements for admission to
practice the profession of law in that jurisdiction save
only as otherwise provided in section … (3) (b) (ii); and

(e) other matters of proficiency as may appear
relevant to the Council.
(6) For purposes of this Part, “Southern Africa”

includes countries listed in the [...] Schedule.

section 10 [Malawi Law Examination]
this section was also amended in 2004. it requires a person who seeks to be

admitted to practice as a legal practitioner in malawi but whose law qualifications
were obtained from a foreign jurisdiction to sit for the malawi Law
examination.68 it also obliges the council to set, conduct and manage the
examination,69 provides for the examination fee payable by the aspiring
candidates,70 and provides that a candidate may not repeat taking the
examinations more than four times subsequent to the first attempt.71

the commission recommends the amendment of this provision in light of
the proposal to introduce an institute which shall take over some functions of the
council in this regard. for instance, under section 10 (1), it is the institute that
shall certify in writing to the registrar that the petitioner has passed the malawi
Law examination; under section 10 (2), the malawi Law examination shall be
set, conducted and managed by the institute and that the powers conferred under
paragraphs (a) and (b) of that subsection, shall be exercised by the institute. the
commission therefore recommends that the word “council” in section 10 be
deleted and be replaced with the word “Institute” wherever it appears in that
section. 

However, the commission noted that if the functions under section 10 are
generally undertaken by the institute, the reference to the council under
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subsection (8) should be maintained since the appeal cannot lie to the body that
made the decision in the first place. as such, the commission recommends
retention of subsection (8). 

in light of the foregoing recommendations, the commission recommends the
adoption of the following provision:

... (1) Except as otherwise provided under this Act, a person
who seeks to be admitted to practice law in Malawi shall be
required to take the Malawi Law Examination. 

(2) A petition for admission shall not be heard, unless
the Institute has certified in writing to the Registrar that the
applicant has passed the Malawi Law Examination.

(3) The Malawi Law Examination shall be set,
conducted and managed by the Institute, and for that
purpose the Institute shall__

(a) develop a syllabus in respect of which
candidates shall be examined and shall make the
syllabus generally available; and

(b) make available to every candidate, at least
thirty (30) days before the date of the examination, a
copy of the syllabus for the examination.
(4) The Institute shall review the syllabus from time to

time.
(5) The Institute may enlist the services of any person,

body or institution with relevant expertise to assist it with
the development of the syllabus referred to in subsection (2)
and the setting, conduct or management of the Malawi Law
Examination.

(6) A candidate of the Malawi Law Examination shall,
before taking the examination, __

(a) produce the original copy of his qualification
for recognition by the Institute; and

(b) pay to the Institute such fees, as may be
prescribed.
(7) Any examination fee paid by a candidate shall not be

refundable whether the candidate passes or fails the
examination.

(8) A candidate who fails the Malawi Law Examination
and disputes the result may appeal to the Council to have his
answers re-marked and the Council, if satisfied with the
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reasons in support of the appeal, shall direct that the
answers be re-marked within a reasonable time by any other
competent person appointed by the Institute for that
purpose.

(9) A candidate who fails the Malawi Law Examination
may re-take the examination for a maximum of four (4)
times subsequent to the first attempt.

section 11 [Admission to practice of legally qualified public officers]
this section stipulates that a person who holds a degree in law awarded by

the university of malawi, or was admitted to practice as a member of the
profession of law in england and wales, scotland, northern ireland or the
republic of ireland, and has been in active employment in Government service
including the office of the ombudsman, the Human rights commission and the
Law commission for a period of at least one year may apply to the chief Justice
to be admitted to practice as a legal practitioner. this admission is
unconditional.72

the commission considered the provision in light of the proposed institute
and felt that there are cases where Government would like to engage lawyers from
other jurisdictions as a matter of urgency. the commission considered that these
lawyers shall be screened by Government and as such, they need not be required
to attend the institute as prescribed by the commission in its recommendation.
the commission considered that Government should endeavour to engage
lawyers who have already been admitted to practice in their countries of origin.
in case of lawyers graduating from the university of malawi or any university in
malawi accredited by the council, the commission recommended that such
lawyers should, as a matter of course, go through the institute prior to engagement
by Government. 

the commission therefore recommends amendment of this provision by
deleting the words “holds a degree in law awarded by the university of malawi
or”.

in consequence, the commission recommends the adoption of the following
new provision__

... (1) A person who__

(a) has been admitted to practice as a legal
practitioner in a country, other than Malawi, which
applies, as its prevailing system of law,__

(i) the Common Law or a legal system founded
wholly or in part on the Common Law; or
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(ii) the Roman-Dutch Law, as practiced in
Southern Africa; and
(b) has been in active employment, in a judicial or

legal capacity in public service, performing legal duties
on behalf of the Government for a period of one (1)
year, 

may, on making an application to the Chief Justice in that
behalf, be admitted by the Chief Justice, after consultation
with the Council, to practice as a legal practitioner.

(2) Every application under subsection (1) shall be by
petition addressed to the Chief Justice and verified by
affidavit of the applicant and shall be made within ninety
(90) days from the date of completing the qualifying period
specified under subsection (1).

(3) The Chief Justice may hear an application made out
of time upon good cause being shown, by affidavit of the
applicant, as to why the application was not made within the
prescribed period.

section 11a [Conditional admission to practice]
this section, as amended in 2004, provides that a person who practiced as a

qualified legal practitioner for a period of at least two years in__

(a) a jurisdiction which applies, as its prevailing system of law, the
common Law or a legal system founded wholly or in part on the common
Law; or 

(b) a country of southern africa which applies, as its prevailing basic
system of law, the roman-Dutch Law, 

and that person does not possess qualifications set out in section 11 or 12 (3), may
be admitted conditionally. it also indicates that the following categories of
persons seeking to be admitted to practice as a legal practitioner in malawi may
be so admitted conditionally:

(a) person who holds a degree in law awarded by the university of
malawi;

(b) a person who has practiced for a period of less than two years in__

(i) a jurisdiction which applies, as its prevailing system of law, the
common Law or a legal system founded wholly or in part on the
common Law; or 

(ii) a country of southern africa which applies, as its prevailing
basic system of law, the roman-Dutch Law.
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section 11a (2) of the act was not amended. it sets the conditions for a
person who has been admitted to practice as a legal practitioner conditionally.
subsection (3) of section 11a of the principal act too was not amended. it
provides for the procedure through which an application for removal of
conditional admission may be made. the commission having observed that in
light of the introduction of the institute, the only circumstance under which a
person may be admitted conditionally is on re-admission. the commission
therefore found that section 11a is obsolete and recommends its deletion.

section 12 [Procedure on applications for admission to practice]
section 12 provides for the procedure an applicant for admission to practice

the profession of the law is required to follow in order to get admitted to practice.
it also provides for the procedure to be followed by a person seeking to practice
in a specific cause. the latter is required to pay a prescribed fee per amendment
of subsection (3). 

the commission observed that the prescribed fees under section 12 (3) is
still very minimal. the commission was of the view that the fees under
subsection (3) should be significant and recommends that fees under this
subsection should be prescribed in the proposed law. the commission was of a
further view that fees hereunder should be payable to malawi Law society. the
commission found this position appropriate since the society is mandated to
protect both the profession and the legal practitioners on the one hand and the
public on the other. the commission was also mindful of the recommendation
that the society and the attorney General should be mandated to be served with
any process of an application for admission and also be given the right to respond
to the issues raised by the applicant in his affidavit in support of the application.
it was the commission’s view that the fee, if payable to the society would enable
the society to effectively carry out this mandate.

the commission also considered whether the applicant seeking to be
admitted to appear in a specific cause under subsection (3) would have to
contribute to the fidelity fund. the commission was of the view that although
applications hereunder are for a specific cause or causes, the purpose for which
the fidelity fund was established may still arise and loss may occur. the
applicant for appearance in specific cause should, therefore, not be exempt from
the requirement of fidelity fund contribution. 

the commission recommends retention, subject to an amendment that the
fees under subsection (3) should be payable to malawi Law society and that the
subsection should be a stand-alone section as follows:

... (1) The Chief Justice may, without formality, admit to
practice as a legal practitioner for the purpose of a specific
cause or matter, any person who, in the opinion of the Chief
Justice__
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(a) has sufficient legal knowledge and
qualifications;

(b) is of good character;
(c) has come to Malawi for the purpose of

appearing in the specific cause or matter; 
(d) has paid a fee to the Society as prescribed in the

[…] Schedule; and
(e) has paid a contribution to the Fidelity Fund, as

determined by the Society.
(2) A person admitted to practice in accordance with

this section shall, for purposes of this Act, be deemed to be a
legal practitioner for the period he is required to appear in
the cause or matter.

section 12a [Reciprocal recognition to practice the profession of law]

this is a new provision brought as a result of the 2004 (amendment) act. it
provides for the procedure in which there may be reciprocal recognition in other
countries, to practice the profession of law as a result of bilateral or multilateral
agreements between malawi and any other country or group of countries. the
provision limits this recognition to only those countries or group of countries with
which malawi has entered into a written bilateral or multilateral agreement to that
effect.

the commission considered the rationale behind the introduction of this
provision as justified in the report of the Law commission on the Legal
education and Legal practitioners act.73 the main justification for inclusion of
this provision was to make the act progressive. During its stakeholders’
workshop, prior to the 2004 amendment, the commission was persuaded by
participants on the need to anticipate regional protocols allowing reciprocal
recognition of the practice of the profession of law. the participants had in mind
the regional framework of the common market for east and central africa
(comesa), under which a court of law has been established to hear commercial
and investment disputes emanating from within the regional grouping. they also
had in mind such framework within the southern africa Development
community (saDc).

the said report indicates that the commission then was faced with two
options, namely, to wait for promulgation and ratification of such a protocol by
which time the contents and context of the agreement would be appreciated by the
parties involved, or, to ‘act progressively enacting an enabling provision in the
act for the reciprocal recognition of such practice’. the earlier commission opted
for the latter.
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However, the commission was of a different view. on the one hand, it noted
that the justification for the position is not in tandem with the effect of the
provision. the commission was of the view that for a legal practitioner from this
country to appear in either a comesa or saDc court or tribunal, he does not
need the envisaged reciprocal agreement between malawi and the country in
which the court is situated. what is crucial is whether or not malawi promulgated
and ratified the enabling treaty. this is so because the legal practitioner would not
seek right of audience in the domestic courts of that country. the legal practitioner
would seek such right in the regional court. on the other hand the effect of section
12a is that it enables the executive to enter into the agreement with any other
country, be it within comesa or saDc or otherwise. the report records the
earlier commission’s view that it would be appropriate for the executive to
consult malawi Law society and the council of Legal education before entering
into such agreement ‘to ensure that the interests of the profession are protected’.

therefore the commission was of the view that in respect of the comesa
and saDc regional courts, section 12a is not necessary. in case malawi would
want, at political level, to enter into the envisaged reciprocal agreement with any
other country that would be in respect of right of audience in domestic courts of
the parties. the commission, therefore, was of the view that the best approach to
the issue is to wait until malawi enters into such an agreement in which case
enabling rules would be made accordingly under a provision akin to the current
section 44 (1).

consequently, the commission recommends deletion of this provision.

new  matters  witH  respect  to  proceDure  for
aDmission  to  practice

the commission observed that it is established practice that during the
hearing of a petition for admission to practice as a legal practitioner, the attorney
General and the society are given an opportunity to be heard in the matter on the
understanding of the interest they have in the matter. sometimes, the attorney
General or the society do object to the admission of an applicant legal practitioner
and the court may or may not allow the objection. the commission was of the
view that this role of the attorney General and the society is critical in ensuring
that the integrity of the profession is protected. However, the commission
lamented that there is no formal provision recognizing the role of these two
institutions in the admission process. the commission therefore recommends the
introduction of specific provisions requiring the attorney General and the society
to become parties to an application for admission by a lawyer intending to
practice as a legal practitioner in malawi.

the commission further observed that with the institute in place74 and its
main role being preparation of aspiring legal practitioners for legal practice, it
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shall no longer be necessary to require that upon admission to practice, a legal
practitioner should be supervised for a period of at least one year. the
commission, however, found that supervision would still be required in cases of
re-admission. 

the commission also noted that there is need for an applicant for admission
to practice to make full and frank disclosure of his or her background and report
any matter which is likely to affect his or her application. if any matter is
deliberately withheld, which ought to have been disclosed because it would have
affected the outcome of the application for admission to practice, or if disclosed ,
it was not disclosed fully and frankly, then the disciplinary mechanism shall be
instituted against the legal practitioner. 

the commission also observed that for an esteemed profession, the legal
profession should require that upon admission to practice, a legal practitioner
must take an oath to uphold such values as are necessary in order to maintain the
good reputation of the profession.

the commission therefore recommends the adoption of new provisions as
follows__

… (1) A person applying for admission to practice as legal
practitioner shall serve the petition on the Attorney General
and the Society.

(2) The Attorney General or the Society may reply to
any matter raised in the petition and shall be given an
opportunity to be heard at the hearing of any application,
by any person, for admission to practice as a legal
practitioner.  
… (1) In an application for admission to practice as a legal
practitioner, the applicant shall make full disclosure of all
material facts that would affect the outcome of his
application.

(2) If the applicant does not make full disclosure of all
material facts in his application, the Attorney General or the
Society may, at any time that the material facts come to their
knowledge, apply to the Chief Justice to nullify the
admission.

(3) The Attorney General or the Society may, in
addition to the application under subsection (2), institute
disciplinary or legal proceedings against the applicant.
... A person who applies to be admitted to practice the
profession of law in Malawi, shall, before he is admitted,
take an oath or affirmation prescribed in the [...] Schedule,
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that he shall__

(a) uphold the Constitution;
(b) uphold the interests of their clients; and
(c) maintain the integrity of the profession of law.

part iV__articLeD cLerKs

section 13 [Articled clerks who may be admitted to practice]
the part on articled clerks comprising only one section was repealed in

2004. the commission considered this matter and agreed with the reasoning of
its sister commission on the repeal of this provision.75

part V__notaries pubLic

section 14 [Interpretation]
this section provides that the expression “to practice as a notary public”

means to perform mutatis mutandis the functions and duties commonly performed
by a notary public in england.

the commission established that a notary public is a public officer
constituted by law to serve the public in non-contentious matters usually
concerned with estates, deeds, powers-of-attorney, and foreign and international
business. a notary’s main functions depend on his or her jurisdiction. the main
functions involve administration of oaths and affirmations, taking affidavits and
statutory declarations, authenticating the execution of certain classes of
documents, taking acknowledgements of deeds and other conveyances, protest
notes and bills of exchange, provide notice of foreign drafts, preparing marine
protests in cases of damage, providing exemplifications and notarial copies, and
performing certain other official acts. the acts described above are referred to as
notarization or notarial acts. 

notaries public can be traced back to ancient rome where they were called
scribae, tabellius or notarius.76 the history of notaries shows that the office of
a public notary is a public office with a long and distinguished history. the office
has its origin in the civil institutions of ancient rome. public officials, called
scribae, that is to say, scribes, rose in rank from being mere copiers and
transcribers to a learned profession prominent in private and public affairs. some
were permanent officials attached to the senate and courts of law whose duties
were to record public proceedings, transcribe state papers, supply magistrates
with legal forms, register decrees and judgments of magistrates.

in the last century of the roman republic, probably in the time of  emperor
cicero, a new form of shorthand was invented and certain arbitrary marks and
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signs, called notae, were substituted for words in common use. a writer who
adopted the new method was called a notarius. originally, a notary was one who
took down statements in shorthand and wrote them out in the form of memoranda
or minutes. Later, the title notarius was applied almost exclusively to registrars
attached to high government officials, including provincial governors and
secretaries to the emperor. 

notwithstanding the collapse of the western empire in the 5th century aD,
the notary remained a figure of some importance in many parts of continental
europe throughout the Dark ages. when the civil law experienced its renaissance
in medieval italy from the 12th century onwards, the notary was established as a
central institution of that law, a position which still obtains in countries whose
legal systems are derived from the civil law. 

the separate development of the common law in england, free from most of
the influences of roman law, meant that notaries were not introduced into
england until later in the thirteenth and fourteenth centuries. at first, notaries in
england were appointed by the papal Legate. in 1279, the archbishop of
canterbury was authorized by the pope to appoint notaries. not surprisingly, in
those early days, many of the notaries were members of the clergy. in the course
of time, members of the clergy ceased to take part in secular business and laymen,
especially in towns and trading centres, began to assume the official character and
functions of a modern notary. 

a notary public in common law jurisdictions which includes england and
wales, is described in Brooke’s Notary77 as an officer of the law whose public
office and duty it is to draw, attest to or certify under his official seal deeds and
other documents, including wills or other testamentary documents, conveyances
of real and personal property and powers of attorney; to authenticate such
documents under his signature and official seal in such a manner as to render them
acceptable, as proof of the matters attested by him, to the judicial or other public
authorities in the country where they are to be used, whether by means of issuing
a notarial certificate as to the due execution of such documents or by drawing
them in the form of public instruments; to keep a protocol containing originals of
all instruments which he makes in the public form and to issue authentic copies
of such instruments; to administer oaths and declarations for use in proceedings
to note or certify transactions relating to negotiable instruments, and to draw up
protests or other formal papers relating to occurrences on the voyages of ships and
their navigation as well as the carriage of cargo in ships.78

Documents certified by notaries are sealed with the notary’s seal or stamp
and are recorded by the notary in a register (also called a “protocol”) maintained
and permanently kept by him or her. these are known as “notarial acts”. in
countries subscribing to the Hague convention abolishing the requirement for
Legalization of foreign public Documents only one further act of certification is
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required, known as an apostille, and is issued by a government department
(usually the foreign affairs Department or similar). for other countries, an
“authentication” or “legalization” must be issued by the foreign affairs ministry
of the country from which the document is being sent or the embassy, 
consulate-General, or High commission of the country to which it is being sent.

in other countries, notaries public are regulated by a separate legislation.79
the specific legislation provides for the appointment and enrollment of notaries
public, the regulation of the duties of the office of notary public and also
empowers magistrates,80 ambassadors81 and other specified public officers82 to
perform specific notarial acts. 

a notary public may perform the following functions: verify, authenticate
and attest the execution of deeds and other documents, contracts and powers of
attorney; verify translations of documents; present inland or foreign bills of
exchange for payment, note the same, and amplify or extend such noting by
preparing and signing the protest; note, amplify or extend, prepare, sign and seal
protests concerning demurrage and other ships’ protests; superintend the drawing
by lot of bonds of foreign states or corporations redeemable by drawings on fixed
dates, and certify the numbers of the bonds so drawn; administer oaths and
affirmations; prepare and take affidavits and declarations in lieu of oaths; take
declarations, oaths and affidavits relating to stamp and other duties; take
declarations in actions pending in any commonwealth country relating to debt,
where one of the parties reside in that or relating to real property situate in such
commonwealth country; and take declaration by the attesting witness of a will or
deed or by any other competent person to prove the due execution thereof.83

the commission observed that in light of section 14 which provides that “to
practice as a notary public” means to perform mutatis mutandis the duties and
functions commonly performed by a notary public of england, it is necessary to
list down the common functions of a notary public in england which are the
following__

(a) attesting to the signature and execution of documents; 
(b) authenticating the execution of documents; 
(c) authenticating the contents of documents; 
(d) administration of oaths and declarations; 
(e) drawing up or noting (and extending) protests of happenings to

ships, crews and cargoes; 
(f) presenting bills of exchange for acceptance and payment, noting and

protesting bills in cases of dishonour and preparing acts of honour; 
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(g) attending upon the drawing up of bonds; 
(h) drawing mercantile documents, deeds, sales or purchases of

property, and wills in english and (via translation), in foreign languages for
use in britain, the commonwealth and other foreign countries; 

(i) providing documents to deal with the administration of the estate of
people who are abroad, or owning property abroad; 

(j) authenticating personal documents and information for immigration
or emigration purposes, marriage applications or for purposes of working
abroad;

(k) verification of translations from foreign languages to english and
vice versa; 

(l) taking evidence in england and wales as a commissioner for oaths
for foreign courts; 

(m) provision of notarial copies; 
(n) preparing and witnessing powers of attorney, corporate records,

contracts for use in britain or overseas; 
(o) authenticating company and business documents and transactions;

and
(p) international domain name transfers. 

the commission examined each and every function separately and noted
that not all these functions are applicable in malawi because either they are not
exclusively performed by notaries public or because the transactions do not occur
in malawi. the commission therefore recommends that only those functions that
are relevant to malawi shall be retained from the above list.

section 15 [Appointment of notaries public]
this section stipulates how and who can apply for a certificate to practice as

a notary public. it says that he must be a licensed legal practitioner and that the
application must be made to the chief Justice.84 it further outlines the factors that
the chief Justice considers when determining the application.85 it also states that
granting of the said certificate is at the discretion of the chief Justice and that it
cannot be granted to a legal practitioner who has not held out a practicing licence
for three years.86

the commission further considered the process of appointing a notary
public and agreed that the appointing authority should remain the chief Justice.
However, with respect to conditions for appointment, the commission noted that
in Zambia, the chief Justice is mandated to appoint any legal practitioner as a
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notary public if he has practiced law for at least five years immediately preceding
his application for appointment as a notary public. further, the chief Justice may
also, in his discretion and for good reasons, appoint a legal practitioner who has
been engaged in the practice of law for a period of less than five years as a notary
public. the commission resolved that in light of the seriousness of the functions
of a notary public and further in light of the gravity of the consequences of errors
arising from exercise of those functions, only a legal practitioner of ten years
standing at the bar should be eligible for appointment as a notary public. 

During the stakeholders consultative workshop, some participants expressed
reservations that ten years was too much a qualification for an applicant for a
certificate to practice as a notary public. they further pointed out that the
functions of a notary public are not that complicated to warrant ten years
experience as a legal practitioner. the commission considered this submission
accordingly. However it observed that ten years experience is essential since one
would have acquired the required expertise to enable him perform the duties of a
notary public effectively. the commission further maintained its view that the
consequences of underperformance in the execution of the duties of a notary
public would, in certain cases be  catastrophic and could raise doubts on the
credibility of not only the practice of notaries public in particular but also that of
the legal profession in general.

as such, the commission recommends the deletion of section 15(2) (b) and
replacing it with a provision that requires a legal practitioner to have practised for
a period exceeding 10 years. 

sections 16-18 [Provisions related to certificate to practice as a notary public]

section 16 provides for the notary public certificate form, renewal of the
certificate, recording of every renewal in the roll and replacement of the
certificate in case of loss or destruction or mutilation thereof. section 17 stipulates
what should be contained in the jurat whenever an oath, affidavit, declaration or
acknowledgement is made before a notary public. section 18 outlines conditions
on which the chief Justice may suspend or cancel a certificate to practice as a
notary public. He may either suspend or cancel the said certificate if the
concerned notary public ceases to practice as a legal practitioner. However, if the
chief Justice is of the opinion that the concerned notary public is not performing
his duties as such satisfactorily, he may cancel the certificate.

the commission recommends retention of these provisions.

section 19 [Penalty]

this section provides for a penalty against a person who holds himself to be
a notary public or receives any fees or rewards without being entitled to. for first
offence, the penalty is a fine of K200 while for subsequent offence it is a fine of
K500 and imprisonment for six months.
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the commission observed that the punishment for the offence provided for
under this provision is out of date. it noted that although there is in place a fines
(conversions) act87 which has a formula for enhancing outdated fines but still
recommends that the penalty be enhanced in light of the grave consequences that
would arise in case of a person holding out as a notary public. the commission
recommends the amendment of section 19 by deleting the words “K200” and
replacing them with the words “K250,000” and further by deleting the words
“K500” and replacing them with the words “K500,000”. the term of
imprisonment for this offence has been maintained.

section 20 [Powers of the Chief Justice]

this section empowers the chief Justice to make rules for carrying out the
purposes of part V. the commission observed that the chief Justice has not
promulgated the rules for the carrying out of purposes of part V but recommends
that the provision be retained in order to allow the chief Justice to exercise his
discretion to promulgate the rules.

in light of the foregoing, the commission recommends the revision of part
V as follows__

PART ...

NOTARIES  PUBLIC

... __ (1) A legal practitioner who has been practising the
profession of law for at least ten (10) years may apply to the
Chief Justice for a certificate entitling him to practice as a
notary public.

(2) In considering the application for such a certificate,
the Chief Justice shall have regard to the requirements of the
public and the number of notaries public already entitled to
practice in the districts in which such notaries public reside.

(3) The granting of a certificate to practice as a notary
public shall be in the sole discretion of the Chief Justice and
the certificate shall not be granted to a legal practitioner
who has not held a licence to practice for three years prior to
his application, unless the Chief Justice for good reason
thinks fit so to do.

(4) The Registrar shall maintain a Register for Notaries
Public which shall include__

(a) the name of the notary public;
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(b) the date of appointment to practice as a notary
public; and

(c) the location and address of the notary public.

... The functions of a notary public shall include__

(a) attesting to the signature and execution of
documents; 

(b) authenticating execution of documents; 

(c) authenticating the contents of documents;

(d) administering oaths and declarations; 

(e) attending upon the drawing up of bonds; 

(f) drawing mercantile documents, deeds, sales or
purchases of property, wills and other legal documents,
for use abroad;

(g) authenticating documents to deal with the
administration of the estate of people who are abroad,
or own property abroad;

(h) authenticating personal documents and
information for immigration or emigration purposes,
marriage applications or for purposes of working
abroad; 

(i) authentication of translations from foreign
languages to English and vice versa; 

(j) taking evidence in Malawi as a Commissioner
for Oaths for foreign courts; 

(k) provision of notarial copies; 
(l) preparing and witnessing powers of attorney,

corporate records, contracts for use in Malawi or other
countries; 

(m) authenticating company and business
documents and transactions; 

(n) conducting international domain name
transfers; and

(o) any other function as may be prescribed by an
Act of Parliament.

... __(1) A certificate to practice as a notary public shall be in
the form set out in Part ... of the [...] Schedule hereto and
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shall entitle the person named on it, upon payment of a fee
set out in Part ... of the [...] Schedule hereto, to practice as
such until the 31st March next following the date of issue
and to levy fees in accordance with Part ... of the [...]
Schedule.

(2) Every such certificate shall, on the expiry of its
validity, be renewed by the Chief Justice for a period of one
year, by endorsement thereon by the Registrar of the High
Court, upon the application of the person named therein,
and upon payment of the fees set out in Part ... of the [...]
Schedule.

(3) The granting of every certificate under this section
and every renewal thereof shall be recorded in the Register.

(4) When a certificate granted under the section has
been lost, destroyed or mutilated, it shall be replaced by a
fresh certificate upon application by the person named on it
and upon payment of the fee set out in Part ... of the [...]
Schedule.

(5) The Registrar shall keep a separate Register for
renewal of certificates of notaries public.
... A notary public before whom an oath, affidavit,
declaration or acknowledgement is taken or made shall state
truly in the jurat or attestation at what place and on what
date the oath, affidavit, declaration or acknowledgement is
taken or made.
... The Chief Justice may__

(a) suspend or cancel a certificate granted under
section ..., if a notary public ceases to be entitled to
practice as a legal practitioner in Malawi; or 

(b) cancel a certificate granted under section ..., if,
in the opinion of the Chief Justice, the notary public
fails to carry out his duties as a notary public
satisfactorily.

... (1) A person shall not hold himself out to be a notary
public or receive a fee or reward as a notary public without
being entitled to practice as such or perform duties as such.

(2) A person who contravenes this section commits an
offence and shall, upon conviction, be liable to a fine of two
hundred and fifty thousand Kwacha (K250,000), and for a
subsequent offence to a fine of five hundred thousand
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Kwacha (K500,000) and imprisonment for six (6) months.
(3) Nothing in this section shall be construed as to

exempt a person from any prosecution under any other law
to which he would otherwise be liable as long as the person
shall not be punished twice for the same offence.
... The Chief Justice may make rules for carrying out the
purposes of this Part.

part Vi__DiscipLine

the legal profession in malawi comprises legal practitioners engaged in
various activities in private practice, public service, corporate sector and teaching.
Disciplinary powers over a legal practitioner in malawi are vested in the High
court since under the act, only the High court may on its own motion or on an
application by the attorney General make an order suspending any legal
practitioner or striking any legal practitioner off the roll or may admonish any
legal practitioner.88 the act also establishes the Disciplinary committee of the
malawi Law society that inquires into the conduct of a legal practitioner either at
the request of the High court or on a complaint made by any person which
indicates that there may be grounds on which the High court could exercise its
disciplinary powers over a legal practitioner.89 this Disciplinary committee of
the Law society comprises the solicitor General and two other members elected
by the society.90

upon an inquiry made by the Disciplinary committee and upon the
committee finding that the complaint was well founded, the committee is
required to report to the attorney General who is thereupon empowered to apply
to the High court for an order of punishment against the errant legal practitioner.
three types of punishment may be meted out by the High court and these include
an order of suspension, striking the legal practitioner off the roll or admonishing
the legal practitioner.91 if, however, a prima facie case has not been established,
the committee has powers to dismiss the complaint.92

the Law commission conducted preliminary consultations with various
stakeholders prior to the commencement of this review and the issue of discipline
of legal practitioners featured highly. stakeholders observed that the Disciplinary
committee is one of the most passive committees of the malawi Law society and
yet by far very important. according to the society, it has been receiving, and the
media has been reporting extensively on, complaints from the public against legal
practitioners regarding fraud, embezzlement of clients’ funds and matters of
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professional mishandling of clients’ cases. it has been reported that most of these
complaints have not been acted upon.

Justification was given explaining why the Disciplinary committee has been
dormant and has not vigilantly taken out disciplinary proceedings against errant
legal practitioners in malawi. firstly, it was stated that the inclusion of the
solicitor General, whose office doubles with that of secretary of Justice, is a very
busy officer which fact makes convening meetings of the Disciplinary committee
often impossible. it was suggested by those who were consulted that if the
disciplinary process was left entirely in the hands of the malawi Law society, the
process could be fast tracked.

secondly, it was stated that after an inquiry and a complaint is held to be well
founded, there appears to be a long process in trying to discipline the legal
practitioner involved. as earlier stated, the Disciplinary committee (which has
difficulties meeting) has to submit a report to the attorney General. the attorney
General (who is also a very busy officer) has to make an application in the High
court. then the High court has to set down the matter for hearing, hear the matter
and then make an order. those who were consulted observed that complaints get
entangled within the said processes and usually they are rarely addressed often
leaving a feeling of discontentment in the complainants.

thirdly, those who were consulted observed that the punishment of striking
a legal practitioner off the roll is excessive since it is for life. they viewed this
punishment as being extremely harsh as there is no provision for re-admission to
practice the profession of the law in malawi for a legal practitioner who has been
disbarred even after he has shown visible signs of rehabilitation. it has been
argued that the prospect of getting the legal practitioner disbarred perhaps deters
those who are charged with exercising disciplinary functions from exercising
them for fear of inflicting permanent punishment on an individual who may
become rehabilitated and become more ethical.

section 21 [Disciplinary powers of the High Court]
this section outlines the disciplinary powers of the High court against a

legal practitioner who is guilty of professional misconduct.93 it stipulates in
detail what constitutes professional misconduct for a legal practitioner.94 the act
states that the High court may exercise these powers on its own motion and after
such inquiry as it thinks fit, or on an application made by the attorney General.95

this section also stipulates the remedial interventions that the High court
may make in case a legal practitioner is found guilty of dishonesty in connection
with his practice as a legal practitioner or in connection with any trust of which
he is a trustee,96 and whenever a legal practitioner is struck off the roll or
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suspended.97 Lastly, the section states that the chief Justice sitting alone, or
together with such other judge or judges as he may direct, may preside over an
application made under this section.98 it prohibits making an order suspending or
striking off the roll any legal practitioner before giving him an opportunity to
defend himself against the allegations made against him.99 the commission
recommends that the High court should maintain its disciplinary powers under
section 21 (1). 

the commission observed that there are rampant cases of embezzlement or
misappropriation of clients’ money by legal practitioners. Hence the commission
felt that there is need to address the said problems. the commission further
recommends that the circumstances under which the High court may exercise its
disciplinary powers under section 21 (1) should be extended to embezzling
client’s money and corrupting officers of the court.

the commission also recommends that paragraphs (c) and (d) of subsection
(1) should be amended to reflect the modern trends of touting for clients.
“touting” is a practice where an individual solicits customers, votes, or
patronage, especially in a brazen way. “touting” also means to obtain and deal in
information on racehorses. according to the american bar association, “touting”
is where a person advertises, promotes, or otherwise describes a security for sale
without disclosing that the person is being paid to do so. the understanding of
touting within the legal profession in malawi is in the sense where a person
solicits clients. the commission noted that touting is prohibited under the act and
further observed that there are modern trends emerging for touting clients. the
commission noted that these modern trends include creation of websites, sign
posts or billboards where lawyers and law firms go beyond expression of areas of
expertise of their firms and begin to solicit clients. 

in Kenya, both advertisement and touting are offences.100 However the issue
of advertisement is even more problematic. the controversial issue is the extent
to which websites may be deemed to be used by advocates as instruments of
committing the offence of advertisement.101 similarly, in Zambia, both touting
and advertisement are offences.102

the commission therefore recommends amendment of section 21(1) as
follows__

(...) directly or indirectly, applies or seeks instructions for professional
business or does or permits, in the carrying out of his practice, any act
or thing which can reasonably be regarded as touting or advertising or
as calculated to attract business unfairly; or
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(...) embezzles money belonging to his client; 
the commission was of the view that the act should provide for prohibition

of legal practitioners from conducting legal practice in a manner that is likely to
pose a conflict of interest or breach confidentiality. the commission noted that
conflict of interest would arise, among other instances, where a legal
practitioner’s interest conflicts with that of his client. for instance, where, in case
of representing more than one client, a legal practitioner advances the interest of
one party at the apparent expense of the other or others, as the case may be, or
where a legal practitioner uses or attempts to use confidential information he got
in the course of serving one client to advance the interest of another client at the
expense of the former. the commission considered that if any of these
circumstances arises, it should constitute misconduct for which a legal
practitioner would face disciplinary action. therefore the commission
recommends the adoption of the following subsection to section 21 as an act of
misconduct by a legal practitioner as follows:

(…) acts in a manner that poses or is likely to pose a conflict of interest
or breach of confidentiality;
the commission noted that there have been complaints that some legal

practitioners were at times acting without having express instructions from the
person involved. this is common in personal injury claims. in most cases, where
money is due to that person the practitioner embezzles the money because he was
acting behind the victim’s back. the commission was of the view that this
tarnishes the image of the profession and therefore has to be curbed.

conversely, the commission noted that sometimes legal practitioners do not
follow any procedure when they want to discharge themselves from conducting
matters including those before the courts. the commission learnt that in some
cases a legal practitioner, having discharged himself unprocedurally from conduct
of a matter, simply stops attending to the matter or absconds from appearing in
court on behalf of his client. the commission noted that in civil matters, the legal
practitioner can use the procedure under order 67 of the rules of the supreme
court to discharge himself from conduct of a matter. However this order is not
applicable in criminal matters. while the commission recommends that criminal
procedure laws, especially the criminal procedure and evidence code103 should
specifically provide for engagement and discharge of a legal practitioner for an
accused person, the proposed law should prohibit legal practitioners from
discharging themselves from conduct of matters without following procedure.

therefore commission recommends the adoption of the following
provisions with respect to representation by and discharge of a legal practitioner:

(…) engages himself to represent a person without receiving instructions
from the person; or 
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(...) discharges himself from a client without due notice to the client and,
where applicable, to the court;
with respect to the issue of accountability of legal practitioners, the

commission observed that the act has made provision for legal practitioners’
accounts in subsidiary legislation under Legal practitioners’ accounts rules and
Legal practitioners (accountants’ certificates) rules. the first set of rules deal
with management of client’s accounts while the latter deals with the certificate of
an accountant which has to be delivered to the society annually, with the
exception of public officers from submitting the accountant’s certificate, among
other things. 

the commission learnt that in other jurisdictions like Zambia, such
provisions are found in the principal legislation and not under subsidiary
legislation. the commission was of the view that there is need to highlight the
importance of accountability in the principal legislation. the commission was
therefore of the view that while the bulk of the provisions under the rules shall
remain in subsidiary legislation, the principle behind accountability and
transparency of legal practitioners should be placed in the main legislation. the
commission was convinced that this recommendation provides for both
prominence of the principle of accountability and also allows for flexibility since
the rules are more amenable to change. 

the commission therefore recommends adoption of the following
provisions:  

… __(1) A legal practitioner shall not hold or receive client’s
money without first opening a client’s account at a bank in
his name or the name of his firm in which name, the word
“client” appears.

(2) Every legal practitioner shall, immediately upon
receipt, deposit any client’s money or any money that he
elects to pay into the client’s account.
… __(1) Every legal practitioner shall at all times keep
properly written up such books and accounts as may be
necessary__

(a) to show all his dealings with__

(i) client’s money held or received or paid by
him; or

(ii) any other money dealt with by him
through a client’s account; and 
(b) to distinguish such money held, received or paid

by him on account of each separate client and to
distinguish such money from other money held,
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received, or paid by him on any other account.
(2) Every legal practitioner shall preserve for at least

seven (7) years from the date of the last entry therein all
accounts, books, ledgers or records kept by him under this
Part.

(3) A legal practitioner who contravenes this section
shall be liable to disciplinary action.

the commission also observed that in comparable foreign jurisdictions like
Zambia and Kenya, there are provisions regulating inter alia setting up of legal
practice, management and dissolution of the practice. the commission was of the
view that such provisions are very pertinent as they not only ensure that minimum
standards are adhered to but also ensure that the general public is effectively
protected from hazardous practice of the profession.

therefore the commission recommends the adoption of the following
provision__

… A legal practitioner shall not establish a legal firm,
whether as sole practitioner or in partnership with other
legal practitioners, unless__

(a) the legal practitioner has been practising the
profession of the law for at least five (5) years; and

(b) the principal office of the firm and any branch
thereof complies with the Legal Practitioners Practice
Rules.

section 22 [When legal practitioner may not practice]
this section stipulates that a legal practitioner whose name has been struck

off the roll cannot practice as a legal practitioner and that the one who has been
suspended cannot practice the profession of the law in malawi so long as his
suspension subsists. 

the commission observed that the law in malawi is quite severe with
respect to errant legal practitioners. the severity of the law, in the commission’s
view, arises from the fact that when a legal practitioner has been struck off the
roll, the punishment is permanent. in Kenya, a legal practitioner who was struck
off the roll may be restored on the roll of advocates if the chief Justice, either
on his own initiative or on recommendation by the Disciplinary committee,
thinks fit.104 in Zambia, the chief Justice is mandated to make an order as to the
restoration to the roll of a practitioner whose name has been removed from or
struck off the roll.105 He may do so on his own initiative or on the
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recommendation of the Disciplinary committee.106 However, sentiments were
echoed during the study visit that even though the law so provides, it is very
unlikely that restoration could be done as the errant practitioner is presumed to
have committed a serious offence or misconduct to warrant being struck off the
roll.

the commission recommends that this position should change in line with
other recommendations it has made with respect to discipline. in line with the
recomendation made in this report, the commission did not find it necessary to
continue with the punishment of permanently barring a legal practitioner who has
been struck off the roll. the commission therefore recommends that a legal
practitioner who has been struck off the roll should be given an opportunity to
apply for readmission on expiry of five years from the date he was struck off the
roll. the chief Justice may, in his discretion, attach some conditions on
readmission which may include a requirement that the legal practitioner should
enrol with the institute or be supervised or that he sits for the malawi Law
examination. 

the commission further noted that the period for suspension should not
exceed two years. in order to ensure that consumers of legal services are protected
from legal practitioners who have been struck off or suspended, the commission
recommends that the society should publish names of legal practitioners who
have been struck off the roll or are suspended in newspapers with wide
circulation. in case of suspension, the publication should also indicate the
duration of the suspension.

the commission reflected on which authority should have power to strike
off a legal practitioner from the roll. it was observed that the chief Justice who
has powers to have the name of a legal practitioner inscribed upon the roll should
retain the power to strike off the errant legal practitioner. the commission also
noted that it is the registrar of the High court who maintains the roll and
therefore disciplinary powers to strike a legal practitioner off the roll be
exercised by the chief Justice. However the commission recommended that the
Disciplinary committee of the society should be mandated to apply to the chief
Justice under section 21 of the act that a legal practitioner be struck off the roll
or that it be mandated to recommend to the chief Justice that a legal practitioner
be struck off the roll. 

therefore the commission recommends amendment of section 22 and
introduction of a new provision with respect to re-admission under the part on
Discipline as follows__

… A legal practitioner whose name has been struck off the
Roll shall not practice the profession of the law in Malawi. 
... (1) A legal practitioner suspended by an order made under
section … shall not practice the profession of the law in
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Malawi during the period of suspension.
(2) A legal practitioner shall not be suspended from

practising the profession of the law for a period exceeding
two (2) years.
... A legal practitioner who practises the profession of the law
while he is struck off the Roll or he is suspended commits an
offence and shall, upon conviction, be liable to a fine of five
million Kwacha (K5,000,000) and imprisonment for five (5)
years.
... The Society shall publish, in the Gazette and in at least two
(2) newspapers with the widest circulation, names of legal
practitioners who are struck off the Roll or are suspended
and, in the case of suspension, the period of suspension. 
… (1) A legal practitioner whose name is struck off the Roll
may, after the expiry of five (5) years, apply to the Chief
Justice for re-admission to practice.

(2) On receipt of an application for re-admission, the
Chief Justice may,:

(a) re-admit the applicant; 
(b) refuse to re-admit the applicant; or
(c) order that the applicant not be re-admitted

unless the applicant__

(i) enrols at the Institute and successfully
passes the Malawi Law Examination; or

(ii) be supervised by a legal practitioner of not
less than ten (10) years standing at the Bar for a
period not exceeding one (1) year.

section 23 [Annual licence]
this section obliges a legal practitioner to take out a practising licence upon

admission to practice and upon payment of a prescribed fee,107 renew his
practising licence annually thereafter after payment of a prescribed fee.108

a licence to practice expires on 31st January of every year.109 a legal
practitioner loses his right to practice unless he renews the practising licence. in
case a legal practitioner does not renew his practising licence for six months after
it expired, he cannot renew it unless he applies to the chief Justice110 giving
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reasons why he could not renew his licence on time. this section does not apply
to legal practitioners admitted under section 12 (3) and ex-officio legal
practitioners.111

Likewise in Zambia, a legal practitioner must take out a practising licence
and to have it renewed every year, upon admission to practice. this entails that a
legal practitioner pays annual subscriptions to the Law association which is
responsible for issuing and renewing practising certificates to its members
working in private practice. the Law association considers a legal practitioner as
being of good standing when he pays annual licence fees. for purposes of renewal
of practising licence, the Law association requires every legal practitioner to
submit audited accounts by the 30th of november each year as an early
submission of an application for renewal of licence. Late submission may be
entertained only up to the 30th of December each year. after this date, no legal
practitioner can renew their licence.

the commission noted that in other jurisdictions like Kenya, it is mandatory
for legal practitioners to undertake a certain content of continuing legal education
within each year as a condition precedent to renewal of a practice licence. the
malawi Law society also proposed that this should be made mandatory for legal
practitioners in malawi under the proposed legislation. the society proposed that
a legal practitioner should undertake at least fifty hours of such education during
one calendar year. the society further proposed that attendance to continuing
legal education courses should be a precondition for renewal of a legal
practitioner’s practice licence. the society further proposes that it should release
and circulate a list of legal practitioners who are supposed to undergo certain
courses during a particular completed year.

the commission observed that continuing legal education is very important
to legal practitioners as there are always emerging issues that the legal practitioner
has to acquaint himself with. it was of the view that the requirement would also
enhance professional development among legal practitioners. the commission
therefore recommends that the law should provide for the mandatory continuing
education which shall be a precondition for renewal of a practising licence.

However, it was the commission’s view that fifty hours proposed by the
society are excessive considering the demands of legal practice. the commission
therefore proposes a scheme where a minimum number of units or courses are
prescribed before renewal of practising licences where each unit shall represents
a given period of time. the commission recommends five units of continuing
legal education. the society would have to come up with content of one unit or
devise criteria of determining what units a particular course, seminar and other
activities would be worth.

the commission turned down the suggestion that the society should release
and circulate a list of legal practitioners who are supposed to undergo certain
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courses during a particular completed year. the commission holds a strong view
that such a practice would prejudice those affected by this arrangement. as
already pointed out the rationale for this recommendation is not inadequacy of
knowledge on the part of the legal practitioner, but rather because of the need to
ensure that legal practitioners are always up-to-date with emerging issues.
therefore the commission recommends that the society should take the approach
used in Kenya where the Kenya Law society releases a calendar of annual events
in which legal practitioners would participate to accumulate their units. this
calendar already allocates the number of units that a particular event carries. it
also indicates the participation fees per event. the commission was of the view
that this arrangement would enable both individual legal practitioners and law
firms to plan properly for this important undertaking.

the commission was mindful that it recommends that the society should be
the responsible authority for renewing practicing licences and that a legal
practitioner who has not been struck off the roll or has not been suspended may
renew his practicing licence, if he has__

(a) paid the annual subscription to the society;
(b) paid his annual contribution to the fidelity fund112;
(c) performed the full hours prescribed for the annual mandatory 

pro-bono work113; 
(d) where applicable, a valid indemnity insurance cover is in place114;

and
(e) fulfilled the requirement for mandatory continuing legal education.

the commission was mindful of its recommendation that legal practitioners
in the public service should be exempt from some of the conditions of renewal of
practicing licence stated above such as performing pro-bono work and obtaining
indemnity insurance cover. the commission therefore recommended that this
provision should be improved to carter for the said recommendations. However
the substance of the rest of the provision should be maintained.

the commission therefore recommends that the provision on annual licence
be amended by introducing a new subsection under the new part on Legal practice
which shall read as follows:

(...) The Society shall not issue a licence to practice to a legal
practitioner, unless the legal practitioner has__

(a) paid the annual subscription to the Society;

(b) performed the full hours prescribed for the annual
mandatory pro bono work as determined by the Society, from time

26th July, 2013 63

112 See part 2 under new parts and consequential provisions of this report.
113 See new provisions under this section.
114 See part 2 under new parts and consequential provisions of this report..



to time;

(c) attained the minimum number of units of continuing legal
education; 

(d) paid an annual contribution to the Fidelity Fund;

(e) a valid annual indemnity insurance cover; and

(f) where applicable, complied with penalties imposed under
this Act.

the commission therefore recommends that the old subsection (3) and (4)
be renumbered to (4) and (5) respectively. as for the current subsection (5), the
commission resolved that in light of the new subsection (3), it has become
obsolete and should be repealed accordingly. 

the commission was of the view that it is necessary to have a provision
stipulating that a legal practitioner is required to deliver his accountants’
certificate within a prescribed period, although legal practitioners are, in practice,
required to do this before renewing their licences. However the commission
recommends that this position should be buttressed by being provided for in the
principal legislation. 

the commission, therefore, recommends that the following provision be
included as a subsection to this section:

(6) Subject to subsection (2), every legal practitioner shall annually 
deliver to the Society, an Accountant’s Certificate in accordance with
the Legal Practitioner (Accountants’ Certificates) Rules.

section 24 [Unlawfully acting as a legal practitioner, etc., an offence]
this section creates an offence punishable by £100 where a person

unlawfully acts as a legal practitioner. one commits this offence if one, being a
person who is not or has ceased to practice as a legal practitioner, before the
courts of malawi, does any of the acts outlined under subsection (1). However for
a person to be prosecuted under this section, the Director of public prosecution
has to give a written consent.115 the exception to this provision is where a person
appears in his own right in any proceedings in which he is a party.116

the commission noted that there are dissenting schools of thought on
whether or not the law restricts debt collection to legal practitioners only. one
school of thought argues that construction of section 24 (1) (c) entails that it is
only legal practitioners who can collect debt. the other school of thought argues
that the said provision does not restrict debt collection to legal practitioners only.
the latter argue further that if the first school of thought is right then the provision
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contravenes section 29 of the constitution which gives every person a right to
economic activity one of which is debt collection. the former group counter-
argue that although the right to economic activity is guaranteed under the
constitution, it cannot be pursued without regulation since there is plenty of
illegal activity which people might pursue in the name or under the authority of
section 29. the commission considered this matter at length and debated whether
or not that status quo should be maintained.

firstly, upon examination of section 24 (1) (c), the commission was of the
view that debt collection is a preserve of legal practitioners only and it is an
offence for a non-legal practitioner to conduct debt collection. However, the
commission observed that lawyers are not but may be trained to collect debt. the
commission noted the earlier attempts to liberalize debt collection through
legislation proposed by Hon. billy Kaunda who moved a private members bill in
the national assembly to amend the act and enact Debt collectors act.117 the
commission considered arguments in favour of and against liberalizing debt
collection to all manner of people and considered that protection of creditors is of
paramount importance. the commission noted that the issue of training in debt
collection falls away since Law schools may opt to offer courses in this area and
as such, legal practitioners may be trained, if there is need to supplement what is
taught already. 

secondly, the commission observed that although debt collection may be
liberalized, non-legal practitioners cannot use tools of a legal practitioner to
collect debt. as such, a non-legal practitioner cannot use a warrant of execution
to collect debt and that all debt collection by non-legal practitioners shall exist
outside legal practice. consequently, the enforcement of a judgement debt shall
not be considered debt collection available for non-legal practitioners. in terms of
what work may be undertaken by non legal practitioner debt collectors, the
commission considered that it shall be that which has been expressly allowed by
statute. the commission recommends that section 24(1) (c) be amended by
excluding cases where particular work is regulated by an act of parliament. 

the commission noted that in other jurisdictions such as Zambia and south
africa, debt collection is not a preserve for lawyers. as such, the commission
further recommends that ethical standards for debt collectors should be high so
that the public should be protected and that debt collection should be regulated by
legislation on debt collection.

the commission therefore recommends adoption of a separate piece of
legislation that shall regulate debt collection. the proposed bill on debt collection
is attached to this report as appendix ii. the proposed legislation on debt
collection shall be termed the “Debt Collectors Act”. the “Debt Collectors Act”
shall provide for a mechanism for regulating the trade of debt collection for non-
legal practitioners by providing for an institution which shall register, monitor and
regulate the trade. the proposed institution shall be termed the Debt collection
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council. the council shall be served by elected office bearers and shall have its
own secretariat. the commission further recommends the establishment of the
council’s disciplinary machinery which shall comprise largely of legal
practitioners. Legal practitioners would comprise the disciplinary mechanism on
account of their involvement in the practice and also in order to enhance the
confidence of the public in a practice which they are involved. 

the “Debt Collectors Act” shall further require debt collectors to register
and be licensed before they are allowed to practice. only licensed debt collectors
may earn remuneration by charging fees for their work. the proposed legislation
also provides for ancillary powers to the minister to regulate debt collection and
for other incidental matters. 

with respect to section 24, the commission recommends retention subject to
amendment on the penalties prescribed for the offences. the commission
therefore recommends amendment of section 24 by deleting the words “£100”
and replacing them with the words “K5,000,000 and imprisonment for ten (10)
years”.

However, the commission was concerned that very few people have been
arrested for the offences created under this provision, let alone been prosecuted.
it therefore recommends that the society should be mandated to prosecute such
cases, where and when it so wishes having obtained written consent from the
Director of public prosecutions. the commission was of the view that this would
be in line with the society’s mandate to protect the public under the current
section 26 (1) (d) of the act. 

the commission therefore recommends amendment to section 24 (2) as
follows__

(2) The Society shall not prosecute a person for an offence under
this section__

(a) without the written consent of the Director of Public
Prosecutions; and

(b) for any work restricted by this section which is regulated by
an Act of Parliament.

new  proVisions
PRO-BONO worK

the commission was also mindful of the malawi Law society’s proposal
that the law should provide that legal practitioners should perform fifty hours of
mandatory pro bono services per year. the commission defined pro-bono
services to include providing free legal advice and free legal representation to the
needy and deserving. it further proposed that the provision should exempt legal
practitioners in ‘active employment in public service’.
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the commission adopted the proposal. However it cautioned against legal
practitioners picking up the cases anyhow. the commission therefore
recommends that the society should allocate the pro bono work to the legal
practitioners. it was of the view that the society may liaise with the Department
of Legal aid and non Governmental organizations (nGos) to identify the needy
and deserving and allocate their cases to legal practitioners. it was the
commission’s view that in this way the society can easily monitor the cases it has
referred to practitioners. the commission also observed that the society may
need to consider pro bono services that legal practitioners already do on their own
when allocating the mandatory pro bono work. in this case, legal practitioners
already undertaking pro bono services would have to inform the society of that
fact.

However, the commission was of the view that that the law should not
provide for the number of hours for which a legal practitioner should perform 
pro bono legal services. instead the law should mandate the society to allocate a
fair amount of pro bono to its members per year. the commission recommends
that the society should be given the discretion to determine the amount of work
knowing that inevitably there would be carry-over assignments in respect of some
legal practitioners.

the commission considered legal practitioners who for one reason or
another would not be able to undertake the mandatory pro bono services. the
commission recommends that the law should require defaulting practitioners to
pay a sum of money, prescribed by the society, to be used by the society to meet
the expenses of another practitioner or practitioners who would be allocated the
cases instead.

in case of non-compliance, the society recommended that the society should
be mandated to take disciplinary action against such practitioner. this would also
apply to practitioners who would handle the cases allocated to them
unprofessionally. this is so because the commission held the view that the law
should protect members of the public whose cases would be allocated to legal
practitioners under this proposed provision from having their work handled below
par.

in cases of costs awarded in pro bono cases, the commission recommends
that the funds should be remitted to the society.  

therefore the commission recommends adoption of the following provision
under a new part on Legal practice:

…__ (1) The Society shall allocate pro bono work to every
legal practitioner annually.

(2) When allocating the pro bono work, the Society shall
have regard to pro bono work that a legal practitioner
already undertook on his own in that particular year and
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any outstanding pro bono work that a legal practitioner may
have. 

(3) Where a legal practitioner informs the Society that
he will not be able to perform the pro bono work, he shall
pay to the Society an amount of money, determined by the
Society, with which the Society shall hire services of another
legal practitioner to perform the work.

(4) A legal practitioner who contravenes this section
shall be liable to disciplinary action.

(5) This section shall not apply to legal practitioners in
the public service.

cLients’  riGHts  anD  property
the commission also noted that there is need for the society to exercise its

duty of protecting the public even where the legal practitioner-client relationship
is curtailed by death of the legal practitioner. the commission held the view that
this is more critical where the legal practitioner dies intestate. it observed that in
such cases, a client’s interests and property such as testamentary instruments,
deeds, documentary evidence and many others that were in the custody of the
deceased legal practitioner are at the mercy of the administrators of the legal
practitioner’s deceased estate. this is very risky for clients as not only their
interests might not be addressed but also their valuable property might be lost.

the commission drew lessons from some comparable foreign jurisdictions.
in Zambia, the law provides that the Law association of Zambia can deal with
property of certain legal practitioners.118 this applies where a legal practitioner
who has either been struck off the roll or is suspended from practice and fails to
satisfy the Law association that he has made suitable arrangements for making
available to his clients or some other practitioner or practitioners instructed by his
clients or by himself all documents and sums of money due to him or his firm or
held by him or his firm on behalf of his clients or subject to any trust. the
Zambian law also provides for measures through which the association can
intervene, where necessary, in cases where a legal practitioner dies, abandons his
practice, is adjudged bankrupt or makes a composition or arrangement with his
creditors, or is prevented, for any other reason, from performing his functions as
a legal practitioner. However this applies where the Law association is satisfied
that the clients of the legal practitioner concerned are likely to suffer due to failure
to make such suitable arrangements as referred above. by virtue of this provision,
sums of money are vested in the Law association and the association maintains
a separate account for such sums, holds such sums on trust for the persons entitled
to benefit from it and deals with such sums in accordance with any prescribed
rules.
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in Kenya, the Law society started implementing such interventions without
the enabling legislative framework. However, it was challenged by one of the
concerned parties who successfully argued that the society’s actions were
arbitrary in the absence of enabling legislative provision.

the commission noted the significance of such provisions which would
enable the society to protect the public where the situations anticipated above
arose. it was the commission’s considered view that the law should mandate the
society to promptly appoint a legal practitioner to handle the practice with an aim
of preserving the interests of the clients whenever such situations arise. this legal
practitioner would secure documents belonging to the clients and ensure that
sums of money due to the clients are protected. this interim care-taker would be
answerable to the society.  therefore it recommends adoption of new provisions
under a new part on Legal practice as follows:

…__ (1) A legal practitioner who is struck off the Roll or is
suspended from practice shall, within twenty one (21) days
from the date of striking off or suspension, as the case may
be, make arrangements for availing to his clients or other
legal practitioner instructed by his clients or himself__

(a) all deeds, wills or testamentary documents,
documents constituting or evidencing title to any
property, papers, books of account, records, vouchers
and other documents in his or his firm’s possession or
control, or relating to any trust of which he is a sole
trustee, or co-trustee with one or more of his partners,
clerks or servants; and

(b) all sums of money due from him or his firm or
held by him or his firm on behalf of his clients or
subjected to any trust as aforesaid.
(2) Where the legal practitioner referred to in

subsection (1) fails to comply with subsection (1), the Society
shall order him to produce or deliver documents or property
referred to in subsection (1) to another legal practitioner
appointed by the Society within a period prescribed by the
Society.

(3) A person who has possession or control of the
documents or property referred to in subsection (1) and does
not comply immediately with requirements imposed under
this section, commits an offence and shall, upon conviction,
be liable to a fine of five hundred thousand Kwacha
(K500,000) and six (6) months imprisonment.

(4) A legal practitioner appointed by the Society under
subsection (2) shall make inquiries to ascertain who the
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owner of the documents or property is and shall deal with
those documents or property in accordance with the
directions given to him by the owner.

(5) The Society shall also exercise its powers under
subsection (2), with necessary modifications,  in relation to a
legal practitioner who:

(a) dies;
(b) abandons his practice;
(c) is adjudged bankrupt or makes a composition

or arrangement with his creditors ; or 
(d) is prevented, for any other reason, from

performing his functions as a legal practitioner,
and where the Society is satisfied that his clients are likely to
suffer due to his failure to make such suitable arrangements
as referred to in subsection (1).

(6) A legal practitioner who is struck off or suspended is
entitled to receive fees for work done prior to and
notwithstanding the striking off or suspension.

part Vii__tHe maLawi Law society

the malawi Law society is established as a body corporate under part Vii
of the act replacing the nyasaland Law society which had hitherto been the Law
society for legal practitioners in the then nyasaland. it has several objects, among
which is the objective of representing, protecting and assisting legal practitioners
regarding conditions of practice. the society was also established to maintain
public trust in the legal profession and the legal system altogether. this is
achieved, among other things, by the establishment of a Disciplinary committee
of the society under section 37. the functions and duties of the Disciplinary
committee are discussed below.

when the society was consulted, it found the provisions on the objects of the
society satisfactory and made no additions. the society, however, expressed a
desire for the law to detail the organization and structures of the society. the
society proposed the recognition of an assembly of the society with clear powers
and functions. it further proposed that chapters of the society should be legally
recognized and be provided for in the proposed law. 

in Kenya, the Law society is established under a separate statute, the Law
society of Kenya act.119 in sum, the said statute provides for the establishment
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of the Kenyan Law society; its membership; constitution and powers of the
council; other officers of the society; General meetings of the society; the
common seal; minutes, accounts and reports of the society; and regulations.120

the Kenyan Law society is also a body corporate with perpetual succession and
power to sue and be sued in its own name. the objects of the Kenyan Law society
are almost similar to those of the malawi Law society. the Kenyan statute has
made specific provision that the Law society shall assist the Government and the
courts in all matters affecting legislation and the administration and practice of the
law in Kenya. 

for purposes of proper management of the affairs of the Law society of
Kenya, the act establishes a council comprising the chairman, the Vice
chairman and nine other members elected annually. the council has powers to
exercise all powers of the society. 

the Law society of Kenya also undertakes some donor funded programmes.
it also generates revenue from proceeds from journal sales. furthermore, the
society collects fees from its members for participating in the continuing legal
education programmes. owing to its large membership, the society also gets
some funds from the penalties meted out to advocates for misconduct. such fines
are payable to the society. 

the Law society of namibia is established under the Legal practitioners act.
it is a body corporate with perpetual succession and a common seal; it is capable
of suing and being sued in its name and is vested with powers to do all such things
as bodies corporate may do and suffer.121 the objects of the namibian Law
society are similar to those of the malawi Law society. However, some objects
have been presented clearer than in malawi such as:

(a) furthering the development of the law as an instrument of social
engineering and social justice; 

(b) definition and enforcement of correct and uniform practice and
discipline among members; 

(c) promotion of social intercourse among members;
(d) co-operation with representative bodies of other professions; and

seeking enhancement of the rule of law and protection of human rights.122

the Law society of namibia has been vested with corporate powers which
among other things, include hiring of staff for the institution.123 the act also
provides for membership to the Law society and general meetings of the
society.124
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in Zambia, the equivalent to the malawi Law society is called the Law
association of Zambia. it is a body corporate established under a separate
statute.125 the objects of the Law association are similar to those from Kenya,
namibia and malawi. among its objects, the association seeks to promote reform
of the law; participation during drafting of legislation; promotion of the rule of
law and rights and liberties of individuals.126 membership to the Law association
is in two categories: ordinary and associate.127

the commission appreciated that malawi Law society has been
instrumental in entrenching the human rights culture and democratization in
malawi. as a body corporate, the General assembly of the Law society has
established a fully functional secretariat which operates under the executive
Director. the commission was of the view that there is need to ensure smooth
operations of the society. Lessons drawn from other jurisdictions should go a long
way in entrenching and strengthening the gains already made by the Law society
as it stands now. 

the commission therefore recommends that the proposed law should make
provision for a secretariat and staff of the society headed by an executive
Director who shall be recruited in a specified transparent and accountable manner.
the proposed law shall also provide for the functions and administration of the
secretariat.

section 25 [Establishment of Malawi Law Society, vesting of assets and
dissolution of the Nyasaland Law Society]

subsection (1) establishes the malawi Law society as a body corporate
whereas subsection (2) is a transitional clause which vested all property and assets
of the nyasaland Law society in the malawi Law society upon coming into force
of this act. 

the commission observed that subsection (1) is a standard clause when
establishing a statutory institution and recommends retention. However the
commission observed that subsection (2) is a transitional provision whose aim
was to dissolve the nyasaland Law society and vest its property in the malawi
Law society. the commission was of the view that the provision is obsolete and
therefore recommends that it be deleted. the commission noted that the side note
to this provision should also be amended by deleting the words, “vesting of assets
and dissolution of the nyasaland Law society” after the word “society”.

section 26 [Objects of the society]
subsection (1) sets out the objects of the society. subsection (2) exempts

application of the finance and audit act to the society until such time as the
minister may, in his discretion, direct. 

72 26th July, 2013

125 sections 47 and 48 respectively.
126 section 4 of the Law society act of Zambia.
127 section 5 thereof.



the commission observed that the objectives as they stand should not be
altered but that further objectives should be introduced in line with the current
responsibilities that fall upon the society. the commission was of the view that
the society is a major stakeholder in matters of legislation, administration of the
law and justice and legal practice. the commission further noted that in other
jurisdictions like Kenya and Zambia, the position is that the Law societies play
an advisory role to Government on these matters. in Zambia, the Law association
is also mandated to consider the qualifications of lawyers and to make
recommendations to Government on such matters.128

the commission further observed that development of the law is a matter
which is of great importance to the society and as such, the society should be
mandated to promote research which would assist in the development of the
malawian legal system and jurisprudence. in this regard, the commission adopted
one of the objects of the Law association of Zambia, which is “to promote
research in the development of the law in general and particularly in relation to
applicability and suitability of received law; the character and content of
customary law and the influence of industrial, commercial and technological
development on society and social institutions.”129

the Law association of Zambia does not receive funding from Government
but it mobilizes its own financial resources from membership fees paid by its
members. the amount of fees varies with the period a legal practitioner has been
in practice. the longer a member practises, more is paid. members are
categorized as follows__

(a) those who have practiced for 10 to 15 years;
(b) those between 5 to 10 years standing; and 
(c) those below 5 years. 

the Law association also produces publications which it sells. it also
conducts seminars and workshops from which it gets revenue. another source of
funding is from local organizations, businesses, foreign and international law
associations.

the commission therefore recommends the amendment of section 26 (1) by
deleting paragraph (h) and replacing it with the following provisions with respect
to objects of the society__

(...) promote research towards the development of the law; 
(...) advise Government on all matters affecting legislation and the
administration and practice of the law in Malawi; 
(...) regulate the setting up, management and dissolution of legal
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practice; and
(...) do all other things that are incidental or conducive to the attainment
of the foregoing objects or any of them.
the commission considered the provisions of subsection (2) and wondered

whether the minister has since directed the application of the finance and audit
act130 to the society. the commission observed that the aim of the finance and
audit act was to provide for the administration, control and audit of the public
finances of malawi and for the control of the powers of statutory bodies. section
26 (2) provides that the finance and audit act shall not apply to the society until
when the minister directs. the society is established as a statutory body and if the
society receives any public finances, then that act would apply. 

the commission observed that under section 32a under part Va of the
finance and audit act applied to every statutory body, notwithstanding anything
to the contrary in any other law. among the provision under part Va are
provisions for submission of a capital budget to the minister responsible for the
statutory corporation; submission to the minister of an income and expenditure
budget; payment of surplus funds to the treasury; deposits of money into special
accounts; and submission of annual financial reports.

the commission considered that perhaps since Government has not been
funding the society, there has been no need for the finance and audit act to
apply. the commission further observed that the finance and audit act was
substantively repealed in 2003 by the public finance management act131 with a
smaller remainder repealed by the public audit act132. However, since the
commission recommends that funds for the society should not come from the
consolidated fund, there appears to be no reason why the successor law to the
finance and audit act should also apply to the society. in light of the
recommendation that parliament should not provide funds for the operation of the
society, the act does not need to apply to the society. 

the public finance management act in part Viii provides that the part
applies to all statutory bodies. a statutory body has been defined, by both the
public audit act and the public finance management act, as “a body of 
persons, whether incorporated or unincorporated, ..., established by any written
law, ...”.133 since the society shall not draw from the consolidated fund, the
commission therefore recommends deletion of the reference to the finance and
audit act which is now obsolete and the replacement of reference to that law with
the public finance management act and public audit act. 
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section 27 [Membership of the Society]

membership of the society comprises all legal practitioners;134 the attorney
General, the solicitor General, any person in the public service, other than a
judge, having the qualifications required for admission as a legal practitioner135;
and persons who have been elected honorary members of the society.136

in comparison, the Law association of Zambia has two types of
membership. the first category is of members of the association by virtue of
being legal practitioners admitted to the roll of legal practitioners in Zambia or
qualified to practice elsewhere as a lawyer; those awarded the degree of bachelor
of Law by the university of Zambia; and those holding a degree or qualification
that is acceptable for purposes of practice - who are called ordinary members.137

the other category comprises associate members.138 the Law association is
responsible for issuing and renewing practicing certificates139 to its members in
private practice. Lawyers who are working in Government are not required to take
out these practicing certificates in order for them to practice as Government
lawyers unless they wish to do so in their individual capacities. they would
however be required to have practicing licences if they wish to undertake private
practice. failure to pay subscription fees means that the legal practitioner is no
longer a member of the Law association. as a consequence only legal
practitioners who are members of the Law association in this manner are subject
to the jurisdiction of the association. 

the commission considered the membership of the society and resolved
that all legal practitioners should continue being members of the society. for
those persons acquiring membership under section 29, the commission
recommends that this category be abolished since it was created on the
understanding that these legal practitioners are ex-officio and do not have to take
out practice licences in order to appear in court. in light of the recommendation
that there should be established an institute of Legal education, all legal
practitioners will have to be admitted to practice before they commence legal
practice within the public sector or elsewhere. as such, the distinction made under
this provision is superfluous. 

the commission therefore recommends that this provision be amended by
deleting paragraph “b”.

section 28 [Every legal practitioner to be member of the Society]
this provision creates compulsory membership of the society for legal

practitioners that hold a current practising licence. this membership only subsists
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as long as the legal practitioner’s practising licence has not expired.140 the legal
practitioner ceases to be a member of the society in case he is struck off the
roll.141 if a legal practitioner is suspended, he ceases to be entitled to any of the
rights and privileges of membership. 

the commission considered whether it would be necessary to oblige all
legal practitioners to be members of the society. it considered the issue of
freedom of association and considered whether compulsory membership infringes
the legal practitioner’s freedom of association since section 32(2) of the
constitution provides that no person may be compelled to belong to an
association. in considering this matter, the commission considered as being of
utmost importance that all legal practitioners in malawi should be subjected to the
disciplinary regime of the society in order to preserve the integrity of the
profession. the society was established with a view to protect the public on all
matters concerning the legal profession and as such, becomes a regulator of the
legal profession in its entirety. compelling a legal practitioner to become a
member of the society is not simply about enjoying the rights and privileges of
membership but also a means of ensuring that there is uniformity in practice and
discipline of the members. 

as such, the commission held the view that if this provision compels a legal
practitioner to belong to an association, it can be justified for the reasons given
and that since the limitation is statutory, it is prescribed by law. this limitation is
also reasonable, acceptable by international standards and necessary in a
democratic dispensation. if a legal practitioner was left to choose to opt out of
membership, the public would be left vulnerable to legal practitioners whose
professional misconduct would not be regulated by the society. therefore the
commission recommends retention.

the commission also recommends that since a legal practitioner whose
name has been struck off the roll may be re-admitted upon an application to the
chief Justice and satisfying the condition of enrolling with the institute and
passing the malawi Law examinations, it is not necessary to provide separately
for this category of legal practitioners.

section 29 [Persons entitled to become members]
this provision states that any person in the public service, other than a judge,

and having the qualifications required for admission as a legal practitioner, other
than the passing of the malawi Law examination may apply to be admitted as a
member of the society during such time as they hold their office or
appointment.142 the society may elect to its membership any person resident in
malawi who possesses legal qualifications acceptable by the society. However
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the person must consent to be such a member.143

the commission observed that the exception that was made to judges was,
in its view, supposed to apply across the board to all judicial officers. this was
because some judicial officers, while being lawyers, are magistrates or
chairpersons of other tribunals such as the industrial relations court. since the
commission recommends that all legal practitioners shall have to be admitted
after attending the institute and passing the Law examination, it recommends
deletion of subsection (1). However the commission recommends that subsection
(2) should be retained.

section 30 [Honorary members]
under this provision, the society has power to elect a person it thinks fit as

an honorary member for life or for such period as it deems appropriate. an
honorary member must consent to be elected as such a member. the commission
was of the view that this category would apply to people who have gained
prominence and eminence in the field of law or any other discipline from which
the law has benefitted. these individuals would, for instance, include professors
and other academics. the commission was also of the view that the society
should come up with clear guidelines on who can be considered for honorary
membership in order to avoid arbitrariness in selection. the commission
recommends retention.  

section 31 [Fees and subscriptions]
this section obliges the members of the society to pay such fees and

subscription as may be prescribed by the minister after consultation with the
minister of finance. Honorary members are exempt from this obligation. 

the commission wondered whether the minister after consultation with the
minister of finance should be retained as the authority to prescribe the
membership fees and subscription to the society. the commission presumed that
the minister of finance might want to know what fees and subscription is charged
to legal practitioners for purposes of section 26 (2) which provides for
applicability of the finance and audit act. However the commission observed
that this consultation might unnecessarily delay the process due to bureaucracy. 

the commission also noted that the society had proposed that the
membership fees and subscriptions should be determined by the executive
committee of the society. the commission considered that stakeholders have to
be given a chance to determine the membership fees and subscription. it was of
the view that this would promote acceptability and compliance. it therefore
recommends that the minister should prescribe membership fees and subscription
on the recommendation of the society. this is also the position in other
jurisdictions like Zambia where it is the association which prescribes
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subscription fees for its members.144

the commission therefore recommends amendment of section 31 as
follows:

... (1) A member of the Society shall pay, to the Society, fees
and subscription prescribed by the Minister, on
recommendation of the Society.

(2) An honorary member shall not be required to pay
subscription.

section 32 [Resignation]

this section bars a member of the society by virtue of section 28 of the act
from resigning from the society unless the member’s current practising licence
expires. However, the other members may resign, or may be expelled on such
grounds as may be specified by the society upon being given an opportunity to
answer an allegation made against him or her. 

the commission was of the view that this provision lacks clarity because it
combines matters of resignation and expulsion. the commission therefore
recommends that it should be split into two subsections. the first subsection
should deal with matters of resignation of members of the society by virtue of
section 28 who cannot resign as long as they hold a valid practising licence. the
rationale is that the spirit of compulsory membership under section 28 should not
be defeated by those members that may opt out of the membership and therefore
not subjected to the disciplinary machinery of the society. the second subsection
should deal with matters of expulsion of those who became members by virtue of
sections 29 and 30.

the Law association of Zambia act provides for expulsion and suspension
of members as well as resignation and cessation of membership in two separate
provisions.145 the commission further recommends that the second subsection
should provide that such members shall not be expelled from the membership of
the society before being given an opportunity to defend themselves against the
allegations levelled against them.

the commission further considered that the provision on expulsion should
also provide the grounds upon which a member may be expelled. in light of the
foregoing, the commission therefore recommends the amendment of section 32
by deleting the whole provision and replacing it as follows:

... (1) A member of the Society by virtue of section ... may not
resign from the Society while his licence to practice is in
force.
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(2) A member of the Society, who is a member other
than by virtue of section ..., may be expelled from
membership of the Society, if the member__

(a) is adjudged bankrupt;
(b) ceases to hold a qualification enabling him to

become a member; or
(c) conducts himself in a manner that brings the

Society into disrepute, after having been given a
reasonable opportunity of answering the allegations
levelled against him.

section 33[Cessation of membership]
this clause provides that a member automatically ceases to be as such if he

ceases to qualify for membership. However, honorary members are exempt from
the application of this rule. 

in Zambia, there is a legal provision for cessation of membership of the Law
association which provides that if a member ceases to be qualified for
membership of the Law association, he or she is no longer a member.146

the commission recommends retention of this section.

section 34 [Election]
this section obliges the society to conduct elections for office bearers and

committees not later than 28th february each year. the commission considered
the appropriateness of 28th february as the date on which elections should be
held. the commission was of the view that, in light of the requirements for
auditing of the accounts of the society after the closure of the financial year of the
society, there is need to give ample time for such activities to be concluded before
a new executive committee is elected into office. the commission proposes the
date of 31st march for elections and recommends a new provision as follows:

...   An annual election shall be held by the Society not later
than 31st March in every year, at which election the Society
shall elect officers or committees from its members, as may
be deemed necessary.

section 35 [Delegation of powers and functions]
this provision allows the society to delegate all or any of its powers to its

officers or to any of its committees. in other comparative jurisdictions like
Zambia there is a similar provision which provides that the executive committee
referred to as the council shall exercise all powers of the Law association.147
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the commission recommends retention of this section.

section 36 [Society’s power to make rules]

the provision empowers the society to make rules for the better carrying out
of the purposes of part Vii and objects for which the society is established.148

the High court has power to make an order for the implementation or
enforcement of rights conferred upon the society or its committees by rules made
regarding resignation of members. the chief Justice has power to make rules of
court for purposes of the powers conferred on the High court.149

the commission considered the powers that are conferred upon the society
and noted that the commission has made specific recommendations regarding
some of the powers, for instance, with respect to subsection (2) (g), and
recommends that the subsection be amended accordingly to reflect the change in
numbering.

the commission observed that although this section has subsection (4), it
does not have subsection (3). the commission noted that this strange
arrangement is compounded by the reference under subsection (4) to paragraph
(e) of subsection (3). the commission wondered whether indeed the reference to
subsection (3) in subsection (4) was made to resignation of members on the
powers of the High court or it was reference to the missing subsection. the
commission checked the earlier versions of the act and found no reference to the
third subsection and concluded that perhaps the absence of subsection (3) was an
error. the commission therefore recommends that section 36 be amended by
renumbering the provisions and deleting the words “(4)” at the end of paragraph
(2) and replacing them with the words “(3)”.

in light of the foregoing discussion on the malawi Law society, the
commission recommends the adoption of a new part on establishment of the
malawi Law society as follows:

PART ...

ESTABLISHMENT OF MALAWI LAW SOCIETy

...__ There is established a body corporate to be known as
the “Malawi Law Society” with perpetual succession and a
common seal, with power to hold land, to sue and be sued in
its corporate name.

...__ The objects for which the Society is established are to__

(a) represent, protect and assist legal practitioners
regarding conditions of practice and otherwise;
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(b) present generally the views of legal
practitioners and to sustain and preserve their rights
and status;

(c) protect and assist the public in Malawi on all
matters touching, ancillary or incidental to the law;

(d) promote research towards the development of
the law; 

(e) advise Government on all matters affecting
legislation and the administration and practice of the
law in Malawi;

(f) regulate the setting up, management and
dissolution of legal practice; and

(g) do all other things that are incidental or
conducive to the attainment of the foregoing objects or
any of them.

...__ The Society shall have powers to__

(a) engage in formal or informal activities designed
to foster and extend the study of the law, and for the
benefit both of members of the Society and other
persons interested in the profession of the law;

(b) acquire, hold, develop or dispose of properties,
whether movable or immovable, and to derive capital
or income therefrom, for all or any of the objects of the
Society;

(c) raise or borrow money for all or any of the
objects of the Society in a manner and on security
determined by the Society, from time to time;

(d) invest or deal with money of the Society not
immediately required in a manner determined by the
Society; and

(e) do all other things that are incidental or
conducive to the attainment of the objects of the Society
or any of them or of any objects under any other
written law.

...__ The membership of the Society shall consist of the
following__

(a) all legal practitioners who are members by
reason of section ...;

(b) all persons admitted to membership of the
Society under section … and ....; and
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(c) all persons appointed as honorary members of
the Society under section ....

... (1) A person whose name is inscribed upon the Roll shall,
without election or appointment, become a member of the
Society from the date on which his name was inscribed upon
the Roll.

(2) A member of the Society by reason of subsection (1)
shall remain a member of the Society, until his name is
removed, whether at his own request or otherwise, and in
case of the latter, upon approval by the Society, from the
Roll.

(3) A member of the Society by reason of subsection (1),
and who__

(a) is suspended from practising; or
(b) has not paid subscription fees to the Society, 

shall not be entitled during the period of such suspension or
non-payment, to any of the rights and privileges of
membership.

(4) The Society may, from time to time, confer
membership on any other person resident in Malawi who
possesses legal qualifications acceptable to the Society and
who consents to be conferred membership.
...   The Society may confer honorary membership, either for
life or for any period as it may deem appropriate, on any
person it deems fit and who consents to the election.
...  (1) A member of the Society shall pay fees and
subscription, to the Society, prescribed by the Minister, on
recommendation of the Society.

(2) An honorary member shall not be required to pay
subscription.
... (1) A member of the Society by virtue of section ... may not
resign from the Society while his licence to practice is in
force.

(2) A member of the Society, who is a member other
than by virtue of section ..., may be expelled from the
Society, if the member__

(a) is adjudged or declared bankrupt;
(b) ceases to hold a qualification enabling him to
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become a member; or
(c) conducts himself in a manner that brings the

Society into disrepute, after having been given a
reasonable opportunity to be heard.

...__ Any member of the Society, other than an honorary
member, who ceases to qualify for membership shall
automatically cease to be a member of the Society.
...   An annual election shall be held by the Society not later
than 31st March in every year, where the Society shall elect
officers or committees from its members, as may be deemed
necessary.
...__(1) The Society may, from time to time, delegate any of
its powers or functions to any one or more of its officers or
to any committee of the Society.

(2) For purposes of this section, “an officer” means an
elected member and the Executive Director of the Society.
...__(1) The Society may make rules prescribing anything
which under this Part may be or is to be prescribed, and
generally for the better carrying out of the purposes of this
Part and the objects for which the Society is established.

(2) Without prejudice to the generality of subsection (1)
and subject to section …, the Society may make rules for__

(a) the annual and other subscriptions of the
Society;

(b) the manner of application for membership of
the Society;

(c) standards of professional conduct with which
every legal practitioner shall comply;

(d) criteria for conferment of honorary
membership to the Society;

(e) the grounds for expulsion of members of the
Society and the procedure relating thereto;

(f) the resignation of members;
(g) the regulation of powers exercisable by any

committee of the Society, and delegation of the powers;
(h) the manner of convening meetings of the

Society and of committees, and quorums thereof, and
the procedure relating thereto;

(i) the manner in which, and the conditions subject
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to which, any member not present at a general meeting
may vote by proxy on any resolution before that
meeting;

(j) the manner of election, removal and
replacement of officers of the Society;

(k) the design, custody and use of the common seal;
(l) the regulation on setting up, running and

dissolution of a legal practice;
(m) the classes of resolutions at meetings of the

Society and their effect;
(n) the manner in which members shall fulfill the

requirement to undertake annual continuing legal
education;

(o) the requirements relating to the Fidelity Fund
and indemnity insurance cover; and

(p) any other matter the Society deems necessary
for the proper conduct and regulation of its affairs.
(3) The High Court shall have jurisdiction to make any

order it deems necessary or appropriate for the
implementation or enforcement of any of the rights
conferred upon the Society or any committee thereof, as the
case may be, by rules made under this section. 

section 37 [Disciplinary Committee]
the section establishes the Disciplinary committee of the society which

comprises the solicitor General and two other members elected by the society.
the mandate of the committee is to inquire into the conduct of legal practitioners
either at the request of the High court or on a complaint made by any person. in
case of the latter, there must be indications that there may be grounds on which
the High court could make an order suspending a legal practitioner or striking
him off the roll.150 subsection (3) provides for the procedure of the Disciplinary
committee while subsection (4) mandates the committee, upon finding a prima
facie case against the legal practitioner, to report the matter to the attorney
General who is then empowered to apply to the High court for an order of
suspension or striking off. 

the commission observed that the current set-up is not the most effective
way of dealing with errant elements within the legal fraternity. the commission
noted that notwithstanding numerous complaints against members of the society,
the number of cases handled by the committee appears negligible. the
commission further observed that in light of the current constitutional order
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which is rights-based, there is need for protection of the consumer public
especially clients whose resources or interests may be at stake. the commission
further observed that the lawyer-client relationship is a fiduciary one which is
sustained by trust between the two parties. therefore, the commission felt
necessary to review section 37 and further resolved that the disciplinary
mechanism provided under this provision should be overhauled and reconstituted.

the commission’s first observation was that while there is a part on
Discipline, the Disciplinary committee of the society is placed under a different
part of the act when both provisions relate to conduct of the same group of
people. in Kenya, the Disciplinary committee is under the part on discipline.151

the commission recommends that matters of discipline should be addressed
under one part in the proposed legislation and that the provision under section 37
be moved and should be placed under the part on Discipline. 

the commission then recommends that in place of the Disciplinary
committee only, there should be a two-tier system of managing complaints from
members of the public. the commission therefore recommends the establishment
of a complaints committee whose mandate shall be to receive and investigate
complaints from the public and, after assessment that a case has been made
against a legal practitioner, make recommendations to the Disciplinary
committee. the commission emphasized that the role of the complaints
committee shall be to screen complaints and not to prosecute them. in order to
boost confidence from members of the public, the commission further
recommends that composition of the complaints committee should include
members of the public. on considering the membership of the complaints
committee in total, the commission looked at other jurisdictions with similar
arrangements such as Kenya. the commission noted that in Kenya, the president
appoints commissioners to sit on this committee. the commission resolved that
the membership of the complaints committee shall be appointed by the attorney
General. the commission recommends twelve members as follows:

(a) six legal practitioners nominated by the society; and
(b) six members of the public nominated by the attorney General.
the commission proposes that any three members of the committee, one of

whom is a legal practitioner, form a quorum. as such, a number of complaints
committees can sit simultaneously and speedily dispose of complaints. the
commission recommends further that the appointment of members to the
complaints committee should be based on the geographical distribution of legal
practitioners in order to ensure that the complaints are disposed of quickly. the
commission however was quick to note that this did not necessarily mean that
legal practitioners appointed as members of the complaints committee will be
restricted to serve only within the region in which they reside or practice. this
observation was made since there are regions with very few lawyers and the
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numbers would exhaust quickly after the members have been reappointed twice.

the commission also considered the tenure of members of the complaints
committee and resolved that members shall be appointed for a period of two
years after which they may be eligible for re-appointment only twice. as such, a
member can be appointed to the complaints committee for a maximum of six
years.

in terms of procedure of the complaints committee, the commission
resolved that the complaints committee should be empowered to regulate its own
procedure. this notwithstanding, the commission emphasized that the
complaints committee should maintain public confidence by speedily disposing
of complaints. the commission therefore resolved that the proposed law should
provide for a time frame within which complaints have to be disposed of by the
complaints committee. the proposed length of time for disposal of these matters
is twenty-eight days from the date that the complaint is received.

the commission was of the view that the Disciplinary committee is not
effective because, unlike in other jurisdictions, it does not impose penalties on
errant legal practitioners but rather, upon determining that a prima facie case has
been established, reports the matter to the attorney General. the commission
observed that this is one reason why the public trust has been compromised. the
commission observed that the situation is even made worse by the fact that even
the attorney General cannot impose the penalties and has to make an application
to the High court which is mandated by the law to impose penalties against the
errant legal practitioner.

in Zambia, one of the Law association’s objects is to protect and assist the
public in all matters touching, ancillary or incidental to the legal profession.152

the association has powers to appoint a Legal practitioners’ committee whose
members are appointed by the association to handle disciplinary matters at first
instance, it receives complaints from the secretariat. However unlike in malawi,
the committee has mandate to impose sanctions on the errant legal practitioner.
the court may, on the recommendation of the Disciplinary committee, admonish
the legal practitioner or make such order as to the removing or striking his name
from the roll, suspend him from practice, or payment of fine and make any order
as it thinks appropriate.153 clerks of law firms are also subject to this provision.

in Kenya, the mandate of the disciplinary committee is even broader. if the
committee is satisfied that a case of professional misconduct has been made out,
it may also order that the advocate be admonished; or be suspended from practice
for a period not exceeding five years; or that the advocate’ name be struck off the
roll; or that such advocate should pay a fine not exceeding fifty thousand
shillings or indeed a combination of the above orders as the committee thinks
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fit.154

the commission was of the view that a similar set-up would be effective in
malawi. this would not only enhance the authority of the Disciplinary committee
but also ensure that some matters are dealt with the expediency they deserve.
therefore the commission recommends that the Disciplinary committee should
have mandate to mete out punishment against the errant legal practitioners. then
the aggrieved party may commence judicial review proceedings of the decision at
the High court. 

the commission proposes that the penalties that the Disciplinary committee
shall be empowered to mete out against the errant legal practitioner shall include:

(a) recommendation to the chief Justice for striking a legal practitioner 
off the roll;
(b) suspension;
(c) fine;
(d) admonition; or
(e) order of restitution.

the commission observed that while the society shall be mandated to
finance the operation of the committee, the Disciplinary committee shall be
empowered to impose the costs of the proceedings on the party that is found at
fault. although this shall not be imposed as a penalty, it shall be adopted as a
measure of ensuring that errant parties are responsible for their actions and the
disciplinary mechanism is made self-sustaining. the commission recommends
that there shall be a right to apply for review of any decision of the Disciplinary
committee to a judge of the High court. 

the commission then considered the composition of the Disciplinary
committee. initially the commission was of the view that since the office of the
attorney General heads the bar, this office should not be left out of the
composition of the Disciplinary committee. However, during the consultative
workshop, stakeholders were of the view that the ministry of Justice would be
over represented with the inclusion of the attorney General. furthermore, the
commission was informed by the stakeholders that the institutional arrangement
of the ministry of Justice is that the solicitor General deputises the attorney
General. as such it would not be prudent for both offices to be included on the
composition of the Disciplinary committee. therefore the commission rescinded
its decision to include the attorney General on the composition of the
Disciplinary committee. 

while the commission commended that the small membership ought to have
made it easy for them to meet and dispose of matters, this has not been the case.
the commission has no problems with the involvement of the solicitor General
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but felt that the number of legal practitioners has to be increased. the
commission further recommends that two persons should be appointed to
represent members of the public. these two members would represent the
consumers of legal services rendered by legal practitioners. the commission
recommends the following composition of the Disciplinary committee__

(a) the solicitor General, who shall be the chairperson;
(b) three members of the society; and
(c) two members of the public who are of good standing in society and

are not legal practitioners.
the commission recommends that four members should form a quorum for

the Disciplinary committee. it further recommends that the Disciplinary
committee shall, in the absence of the chairperson, elect one of the members to
be chairperson. with respect to tenure, the commission also proposed that
members should be appointed for a period of two years after which they would be
eligible for re-appointment for another two terms in total serving for a maximum
period of six years. 

the commission further recommends that the Disciplinary committee
should regulate its own procedure but that in order to maintain public confidence
in the Disciplinary committee, the law should provide a time frame within which
complaints have to be disposed of. the commission therefore recommends a
period of ninety days. However, the commission recommends that the committee
should be allowed to extend this period, upon giving reason for so doing, for a
further thirty days. additionally, the commission further recommends that as a
matter of practice, the Disciplinary committee shall no longer be the forum of
first instance since all complaints shall be directed to the complaints committee.
However, the Disciplinary committee shall retain powers of investigation if there
is a matter which has been referred to it or has been disposed of by the complaints
committee but in the view of the Disciplinary committee, it is a matter which
needs to be further investigated. the Disciplinary committee may also institute
an investigation over a matter pending before it.

the commission recommends that if any party is aggrieved by the decision
of the Disciplinary committee, the party can commence proceedings in the High
court to review the decision. the commission noted that there is need for the law
to specify that all members of the Disciplinary and complaints committees shall
take an oath of secrecy with respect to information that comes to the members in
the course of their work as members. 

section 37 (5) of the act provides that if the Disciplinary committee finds a
complaint to be frivolous and vexatious, it may direct the complainant to pay the
costs of the inquiry, including the expenses of attendance of the legal practitioner
against whom the complaint was made. However, it was the view of the
commission that the provision would not work in the proposed regime since it is
the complaints committee that shall be screening complaints and would find a
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complaint frivolous or vexatious. all frivolous and vexatious matters would have
already been determined as such by the complaints committee and dismissed
accordingly. even if the complaints committee would have erred in finding that
there was a prima facie case, the commission held a firm view that it would be
unfair and defeating the noble course of justice to punish an innocent
complainant. therefore it recommended that subsection (5) should be deleted.

the commission further recommends that since the complaints committee
and the Disciplinary committee are committees of the society, they should be
financed by the society and as such, the society must ensure that funds are
available for meetings of the committees. 

the commission therefore recommends the adoption of the following part
on Discipline as follows:

PART ...
DISCIPLINE

…__ Every legal practitioner shall be subject to the
jurisdiction of the High Court, the Complaints Committee
and the Disciplinary Committee on matters of discipline.
…__ Nothing under this Part shall supercede, lessen or
interfere with the powers vested in the Chief Justice or any
judicial officer to deal with misconduct or an offence
committed by a legal practitioner.
…__(1) The High Court, either of its own motion and after
such inquiry as it deems fit, or on an application made by the
Attorney General, may make an order suspending any legal
practitioner, or striking a legal practitioner off the Roll, or
may admonish a legal practitioner, where the legal
practitioner__

(a) takes instructions in any cause or matter except
from the party on whose behalf he is retained, or from
some person who is an agent or representative of the
party; 

(b) is found guilty of fraudulent or improper
conduct in the discharge of his professional duty or has
misled the Court, or allowed it to  be misled in a manner
as to cause the Court to make an order which he knew
or ought to have known to be wrong and improper;

(c) makes or agrees to make any payment or
consents to the retention of the whole or any part of any
fee paid or payable to him for his services, in
consideration of any person procuring or having
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procured the employment, in any legal business, of
himself or any other legal practitioner; 

(d) directly or indirectly, procures or attempts to
procure the employment of himself as a legal
practitioner through or by the intervention of any
person to whom any remuneration for obtaining the
employment is given by him, or agrees or promises to be
so given;

(e) without the previous written consent of the
Society, makes any charges for professional services
(where the charges are prescribed) other than those
which are prescribed as scale charges, or less than those
prescribed as minimum charges; 

(f) is adjudged bankrupt; 
(g) continues to practice after being warned in

writing by the Society that he has no valid licence;
(h) is convicted of an offence punishable with a

term of imprisonment without an option of a fine;
(i) is guilty of conduct tending to bring the

profession of the law into disrepute;
(j) directly or indirectly, applies or seeks

instructions for professional business or does or
permits, in the carrying out of his practice, any act or
thing which can reasonably be regarded as touting or
advertising or as calculated to attract business unfairly;

(k) embezzles money belonging to his client or held
on behalf of another person in the course of his duty;

(l) corrupts or attempts to corrupt a judicial
officer;

(m) acts in a manner that poses, is likely to pose or
appears to pose a conflict of interest or breach of
confidentiality;

(n) engages himself to represent a person without
receiving instructions from the person;

(o) discharges himself from a client without due
notice to the client and, where applicable, to the court;
or

(p) fails to comply with any provision of this Act or
any subsidiary legislation made under this Act.
(2) If the court, on an application under subsection (1),
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is satisfied that a legal practitioner is guilty of dishonesty in
connexion with his practice as a legal practitioner or in
connexion with any trust for which he is a trustee, the court
may order that no payment shall be made without the leave
of a judge by any banker named in the order out of any
banking account in the name of the legal practitioner or his
firm.

(3) Where a legal practitioner is struck off the Roll or
suspended under subsection (1), the court may give such
directions as it considers proper regarding the possession
and control of deeds, wills, documents evidencing title to any
property, books of account, records, vouchers or other
documents in the possession or control of the legal
practitioner or relating to any trust for which he is a trustee.

(4) Any application to the court made under this section
shall be heard by the Chief Justice sitting alone, or sitting
together with another judge as he may direct, but no order
shall be made suspending or striking off the Roll any legal
practitioner without the legal practitioner being given a
reasonable opportunity to be heard and to call witnesses.
…__(1) There is hereby established a Complaints
Committee of the Society.

(2) The Attorney General shall appoint members of the
Complaints Committee which shall consist of__

(a) six (6) legal practitioners nominated by the
Society; and

(b) six (6) members of the public of good standing
in society and who are not legal practitioners.
(3) In appointing members of the public, the Attorney

General shall have regard to__

(a) residence of the proposed nominee;
(b) the number of legal practitioners practising in a

particular area; 
(c) the personal conduct of the proposed nominee;
(d) the person’s interest and knowledge of legal

matters and the legal profession; and
(e) any other matter that the Attorney General

considers makes the proposed nominee a fit and proper
person. 
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(4) The members shall elect, from among their number,
the chairperson of the Committee who shall preside over the
meetings of the Committee.

(5) In the absence of the chairperson, members present
at any meeting of the Committee shall elect one of their
number, to preside over the meeting of the Committee.
…  The Complaints Committee shall inquire into the
conduct of legal practitioners__

(a) at the request of a court; or
(b) on submission of a complaint to the Society.

…__(1) A person appointed to the Complaints Committee
shall hold office for a period of two (2) years, unless he__

(a) sooner resigns;
(b) is removed from office; or
(c) ceases to have the qualification necessary as a

prerequisite to appointment. 
(2) At the expiry of a member’s term of office, he may

be eligible for re-appointment for a maximum of two (2)
terms of office.

(3) A member of the Complaints Committee may be
removed by the Attorney General from office on grounds
of__

(a) incapacity arising from physical or mental
infirmity; 

(b) misconduct;
(c) bankruptcy;
(d) absence, without valid excuse, from three (3)

consecutive meetings of the Committee of which he has
had notice; or 

(e) conviction for an offence punishable with a
term of imprisonment without an option of a fine.
(4) In case of a vacancy in the membership of the

Complaints Committee, the vacancy shall be filled by a
person appointed by the Attorney General until the expiry of
the period from the date of appointment of the Committee:

Provided that if the remaining period is less than six (6)
months, the Attorney General may not fill the vacancy until
the expiry of the period.
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…__(1) Subject to this Act, the Complaints Committee may
regulate its own procedure.

(2) The Complaints Committee shall receive and
consider complaints referred or submitted to it, as the case
may be, by a court or any person, regarding the conduct of
a legal practitioner, or a firm of legal practitioners, or a
member or an employee of a legal practitioner or a firm of
legal practitioners.

(3) Where it appears to the Complaints Committee that
there is__

(a) no substance in the complaint, it shall reject the
complaint forthwith;

(b) substance in the complaint and the matter
complained of constitutes or appears to constitute a
disciplinary offence, it shall immediately refer the
matter to the Disciplinary Committee for appropriate
action;

(c) substance in the complaint but that it does not
constitute a disciplinary offence, the Complaints
Committee shall immediately notify the legal
practitioner or firm against whom the complaint has
been made of the particulars of the complaint and call
upon the legal practitioner or firm to answer the
complaint within fourteen (14) days; or

(d) substance in a complaint but that the
circumstances of the case do not disclose a disciplinary
offence which the Disciplinary Committee can
appropriately deal with and that the Complaints
Committee itself should not deal with the matter but
that the proper remedy for the complainant is to refer
the matter to a court for appropriate action, the
Complaints Committee shall advise the complainant
accordingly.
(4) Upon the expiration of the period as specified under

subsection (3) (c), if the summoned party has not appeared
before it, the Complaints Committee shall proceed to
investigate the matter and for that purpose, it shall have
power to summon witnesses and to require the production of
any documents as it may deem necessary. 

(5) The Complaints Committee shall examine witnesses
on oath and generally take all steps as it may consider
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proper and necessary for the purpose of its inquiry and
shall, after hearing any submissions made to it or on behalf
of the complainant and the legal practitioner or firm against
whom the complaint was made, refer the matter to the
Disciplinary Committee.

(6) The Complaints Committee shall__

(a) dispose of and conclude any matter brought
before it within a period of twenty-eight (28) days; and

(b) inform the complainant of its decision within
seven (7) days.
(7) The Complaints Committee may, upon giving good

and justifiable reasons, extend any period under subsection
(6) for a period not exceeding fourteen (14) days.

(8) If the Complaints Committee fails to dispose of a
complaint within the time limit stipulated in this section, a
complainant may refer the matter to the Disciplinary
Committee.

(9) Any three (3) members of the Complaints
Committee, one (1) of whom shall be a legal practitioner,
shall constitute a quorum and may proceed to hear and
consider a complaint. 
…__(1) There is hereby established a Disciplinary
Committee of the Society.

(2) The Disciplinary Committee shall consist of__

(a) the Solicitor General, who shall be the
Chairperson;

(b) three (3) legal practitioners of not less than ten
(10) years standing at the Bar elected by the Society;
and

(c) two (2) members of the public of good standing
in society and who are not legal practitioners, appointed
by the Attorney General.

…   The Disciplinary Committee shall__

(a) receive complaints referred to it by the
Complaints Committee or a court;

(b) investigate all complaints brought before it;
(c) conduct hearings on any disciplinary matter;

and
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(d) impose any penalty specified under section ….
…   The Committee shall keep minutes of the proceedings of
every meeting of the Committee.
…__(1) A person appointed to the Disciplinary Committee
shall hold office for a period of two (2) years, unless he__

(a) sooner resigns;
(b) is removed from office; or
(c) ceases to have the qualification necessary as a

prerequisite to appointment. 
(2) At the expiry of a member’s term of office, he may

be eligible for reappointment for a maximum of two (2)
terms.

(3) A member of the Disciplinary Committee may be
removed from office by the Attorney General on grounds
of__

(a) physical or mental incapacity;
(b) misconduct;
(c) bankruptcy;
(d) absence, without valid excuse, from three (3)

consecutive meetings of the Committee of which he has
had notice; or 

(e) conviction for an offence punishable with a
term of imprisonment without an option of a fine.
(4) In case of a vacancy in the membership of the

Disciplinary Committee, the vacancy shall be filled by a
person appointed by the Attorney General until the expiry of
the period from the date of appointment of the Committee:

Provided that if the remaining period is less than six (6)
months, the Attorney General may not fill the vacancy until
the expiry of the period.
…__(1) Subject to other provisions of this Act, the
Disciplinary Committee may regulate its own procedure.

(2) The Disciplinary Committee may make rules for
regulating the making, hearing and determination, by the
Committee, of applications or complaints under this Part.

(3) The Committee shall meet for the transaction of
business at a time and at a place determined by the
Committee.
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(4) Half of the members shall form a quorum of any
meeting of the Committee.

(5) At any meeting of the Disciplinary Committee, the
Committee shall, in the absence of the Chairperson, elect one
of its number to act as Chairperson.

…__(1) The Disciplinary Committee shall dispose of any
matter before it within ninety (90) days.

(2) The Disciplinary Committee may, upon giving good
and justifiable reasons, extend the period for disposing of
any matter for a period not exceeding thirty (30) days.

(3) The Disciplinary Committee shall, upon reaching a
decision on a matter before it, inform the complainant of its
decision within seven (7) days of the decision. 

(4) If the Disciplinary Committee fails to dispose of a
complaint within the time limits specified under this section,
a complainant may refer the matter to the Chief Justice.
…__(1) The Disciplinary Committee, upon being satisfied
that a legal practitioner is responsible for misconduct,
may__

(a) recommend to the Chief Justice that the legal
practitioner be struck off the Roll;

(b) suspend the legal practitioner;
(c) impose a fine on the legal practitioner;
(d) admonish the legal practitioner; or
(e) advise the Director of Public Prosecution to

institute criminal proceedings against a legal
practitioner.
(2) In addition to a penalty imposed under subsection

(1), the Disciplinary Committee may order the legal
practitioner to__

(a) pay costs of the disciplinary proceedings; or
(b) pay compensation to the complainant.

(3) A person aggrieved by a decision of the Disciplinary
Committee may, within thirty (30) days of the decision,
commence judicial review proceedings against the decision,
at the High Court.
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…   A legal practitioner whose name has been struck off the
Roll shall not practice the profession of the law in Malawi. 
...__(1) A legal practitioner who has been suspended by an
order made under section … shall not practice the profession
of the law in Malawi during the period of suspension.

(2) A legal practitioner shall not be suspended from
practising the profession of the law for a period exceeding
two (2) years.
...   A legal practitioner who practises the profession of the
law while he has been struck off the Roll or has been
suspended commits an offence and shall, upon conviction, be
liable to a fine of five million Kwacha (K5,000,000) and
imprisonment for seven (7) years.
...   The Society shall publish, in the Gazette and in at least
two (2) newspapers with the widest circulation, names of
legal practitioners who have been struck off the Roll or have
been suspended and, in the case of suspension, the period of
suspension.

…__(1) A legal practitioner whose name has been struck off
the Roll may, after the expiry of five (5) years, apply to the
Chief Justice for re-admission to practice.

(2) On receipt of an application for re-admission, the
Chief Justice may,__

(a) re-admit the applicant;  
(b) refuse to re-admit the applicant; or
(c) order that the applicant shall not be re-

admitted unless the applicant__

(i) enrols at the Institute and successfully
passes the Malawi Law Examination; or

(ii) is supervised by a legal practitioner of not
less than ten (10) years standing at the Bar for a
period not exceeding one (1) year.

...__(1) If a member of any committee established under this
Part is present at a meeting of the committee at which any
matter which is the subject of consideration is a matter in
which the member or his immediate family member or his
professional or business partner is directly or indirectly
interested in a private or professional capacity, he shall, as
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soon as is practicable, after the commencement of the
meeting, disclose his interest.

(2) Unless the Committee otherwise directs, the member
referred to in subsection (1), shall not take part in any
consideration or discussion of, or vote on, any question
touching on the matter.

(3) A disclosure of interest shall be recorded in the
minutes of the meeting at which it is made. 
…__(1) A person who__

(a) has been summoned before any committee
under this Part, and__

(i) refuses or fails, without justifiable cause, to
attend and give evidence relevant to the inquiry at
the time and place stated in the summons; 

(ii) refuses to be sworn or affirmed; or
(iii) refuses or fails, without justifiable cause,

to produce any book, record, document or thing
which he has been requested in the summons or
otherwise to produce; or
(b) appears before a committee and refuses to

answer or to answer fully or satisfactorily to the best of
his knowledge and belief, any question lawfully put to
him, 

commits an offence and shall, upon conviction, be liable to a
fine of two hundred and fifty thousand Kwacha (K250,000)
and imprisonment for six (6) months.

(2) Any person who at an inquiry under this Part, gives
false evidence on oath, knowing such evidence to be false or
not knowing or believing it to be true, commits an offence
termed perjury and shall, upon conviction, be liable to the
penalties provided under law for perjury.
…   A legal practitioner against whom a complaint is made
and has been brought before the Disciplinary Committee, is
entitled to legal representation.
…   Every member of any committee established under this
Part shall, on appointment, take an oath of secrecy
prescribed under this Act.
…   A member of a committee established under this Part
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shall be paid allowances determined by the Society from
time to time.

new  proVisions

orGaniZation  anD  aDministration  of  tHe  society
the commission noted the proposal of the society with respect to the

organization and administration of the society. the commission also noted that
there is need for making provision for the establishment of a secretariat of the
society. the commission considered that it is necessary for the proposed law to
provide for a secretariat (headed by the executive Director) and its functions.
similarly, there is need for provision for staff of the secretariat. the commission
also took note of the proposal by the society that the society should have
chapters within the administrative regions of malawi. the commission had no
objection to this proposal and recommends that the proposed law should empower
the General assembly to establish chapters of the society, details of which should
not be contained in the principal legislation. the commission further considered
that the proposed law should make provision for meetings of the society
including the annual General meeting of the society which shall be attended by
all members of the society including members from the chapters. 

in light of the foregoing, the commission recommends the adoption of the
following part on organization and administration of the society as follows__

PART …

ORGANIZATION  AND  ADMINISTRATION  OF  THE  SOCIETy
…__(1) The Society may, from time to time, establish
chapters of the Society.

(2) The chapters of the Society shall comply with the
provisions of this Act.
…__(1) There is hereby established an Executive Committee
of the Society.

(2) The Executive Committee shall be an independent
organ of the Society and shall consist of the Chairperson and
such other officers as the Society may determine.

(3) Members of the Executive Committee shall be
elected at the Annual General Meeting of the Society.
…__(1) A member of the Executive Committee shall hold
office for a period of one (1) year.

(2) A member elected in accordance with subsection (1)
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may be eligible for re-election for another one (1) year term
but the office of that member shall become vacant, if the
member__

(a) dies;
(b) resigns, upon giving one (1) month’s notice to

the Society;
(c) becomes bankrupt; 
(d) becomes physically or mentally incapacitated;

or
(e) fails to attend, without valid excuse, three (3)

consecutive meetings of the Committee of which he has
had notice.
(3) On vacation of office by a member, the vacancy shall

be filled by a person elected to fill the vacancy by the
Society: 

Provided that if the remaining period is less than three
(3) months, the Society may not fill the vacancy until the
expiry of the period. 
…__(1) The Society shall meet for the transaction of
business at least once every month at a place and at a time,
the Chairperson may determine. 

(2) An Annual General Meeting of the Society shall be
called by the Chairperson, before the 31st day of March,
upon written notice of not less than seven (7) days to all
members of the Society.

(3) Where a third of the membership of the Society
requests the Chairperson for the holding of an
extraordinary meeting of the Society, the Chairperson shall
convene the meeting within the number of days specified in
the request.

(4) At the Annual General Meeting, the Society shall__

(a) receive the Chairperson’s report;
(b) receive audited accounts of the Society; 
(c) elect members of the Executive Committee or

any other committee of the Society; and
(d) transact any other business the Society deems

fit.
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(5) The provisions under this section shall apply mutatis
mutandis to the chapters of the Society.
…  The Secretariat of the Society shall consist of the
Executive Director and other members of staff of the Society
appointed under this Part.
…__(1) There shall be the office of the Executive Director of
the Society, who shall be the chief executive officer of the
Society. 

(2) The Executive Director shall be appointed by the
Society, on terms and conditions determined by the Society.

(3) The Executive Director shall be a person who has a
qualification in law and has actually practiced the profession
of law for at least five (5) years.

(4) The Executive Director shall hold office for a period
of three (3) years and may be re-appointed.
...  Subject to the general and special directions of the
Society, the Executive Director shall be responsible for the
day to day management of the Society and shall exercise
executive and administrative control over the staff of the
Society.
…__(1) The Society may remove the Executive Director
from office, on the following grounds__

(a) misconduct;
(b) incompetence;  
(c) physical or mental incapacity; 
(d) bankruptcy; or
(e) where he is otherwise unable or unfit to

discharge the functions of the Executive Director.
(2) The Society shall only remove the Executive

Director from office upon giving him a reasonable
opportunity to be heard.
…__(1) The Society may appoint other officers of the
Society, subordinate to the Executive Director, as the Society
considers necessary for the proper discharge of the functions
of the Society under the Act.

(2) The Society may, by directions in writing, delegate to
the Executive Director, the appointment of junior officers at
the Secretariat as specified in the directions.
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(3) The Executive Director shall report to the Society, at
its regular meetings or as the Society may request, every
appointment made pursuant to subsection (2).

financiaL  proVisions  for  tHe  society
the commission conducted preliminary consultations with some key

stakeholders including the malawi Law society on this matter and learnt that the
society, despite being a statutory body, does not receive funding from
Government. it learnt that this is deliberate as the society would want to maintain
its independence. then the commission had recourse to the position in other
comparable jurisdictions and found out that law societies in these jurisdictions are
sponsored by the members themselves. in Zambia, for example, the association
raises its own funds from the membership fees and selling of its publications. it
also conducts seminars and workshops from which it makes some revenue.
another source of funding is from local organizations, businesses, foreign and
international law associations.

in Kenya, the main source of funding for the society is subscriptions from
its membership. currently, the Kenyan Law society has about 7,000 registered
members and there are two categories of subscription: high and low. advocates of
at least five years standing at the bar are in the first category whilst those of less
than five years standing are in the second category. advocates in the first category
pay KsH16,000 (about $205) per annum. advocates in the second category pay
KsH10,000 (about $128) per annum. it was said that the subscriptions are enough
to enable the society carry out its activities. 

However, the commission observed that unlike in the other countries where
membership of the law societies is enormous, in malawi there are few legal
practitioners. therefore the society cannot rely on the subscriptions alone for its
funding.  at the time of the review, the total population of members paying
subscription to the malawi Law society was around 300 legal practitioners
paying K80,000 (about us$320) annually. the commission noted that the fees
and subscriptions alone cannot sustain the operations of the society. it therefore
considered if the law would provide other sustainable means of funding the
society. the commission deliberated on this matter at length and considered two
options which, if incorporated in the law, would generate funds for the society. it
was pointed out that legal practitioners collect a lot of income for Government in
form of Value added tax (Vat). the commission considered whether the law
should mandate the society to be allocated one per centum of the Vat that its
members collect on behalf of malawi revenue authority (mra). the members
then would remit Vat less one per centum to the mra. the other option would
be that the legal practitioners should levy one per centum over and above their
fees which they would in turn remit to the society as its income.

the commission observed that the first option would be difficult to
implement since Vat is determined by the minister of finance in the budget. the
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commission therefore resolved that the law should mandate the legal
practitioners to put a one per centum levy over and above their legal fees as a
source of income for the society. the commission observed that one per centum
levy would not make legal services too expensive. it was observed, however, that
even though the one per centum levy is minimal, it would still effectively finance
the operations of the society in the long run. this proposal supports the view that
the society members should be funding their organisation as it is the practice
worldwide.

the commission therefore recommends the adoption of the following
provisions__

...__(1) The funds of the Society shall consist of__

(a) subscription fees;
(b) a Society Levy paid pursuant to section …; and
(c) any money raised by way of fees, charges, gifts,

donations, materials or fines paid to the Society.
(2) The Society shall apply its funds for the purposes of

its functions and may invest any surplus of its funds in a
manner approved by the General Assembly of the Society.
… __(1) A legal practitioner shall charge and levy on every
matter on which he has presented a bill to a client, and
payable to the Society, a levy to be known as the “Society
Levy” (in this Act otherwise referred to as the “Levy”).

(2) The Levy shall be the sum of money equal to one per
centum (1%) of the fees charged to a client.

(3) The Minister may, on the recommendation of the
Society, by order published in the Gazette, revise the
percentage of the Levy.

(4) The Levy shall be paid monthly to the Society and
where the Society informs a legal practitioner that the Levy
is due, payment shall be made within thirty (30) days from
the date of notification. 
… __(1) Where a legal practitioner who, under this Act, is
liable to pay the whole or any part of the Levy, fails to pay
the whole or any part of such Levy in accordance with
section …, an additional sum of twenty per centum (20%) of
the unpaid Levy shall become due and be payable by the
legal practitioner as a penalty.

(2) Any sum payable as penalty under this section shall,
for the purposes of this Act, be deemed to be a Levy and shall
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be collected and recoverable accordingly.
(3) The Minister may, on the recommendation of the

Society, by order published in the Gazette, revise the
quantum of punitive percentage.
…   The Minister may, on the recommendation of the Society
and by order published in the Gazette, exempt a legal
practitioner from the provisions of section ….
... __(1) The Society shall keep and maintain proper books
and records of account of its funds, property, assets and
liabilities. 

(2) The accounts of the Society shall be examined and
audited annually as at 31st January in every year by an
auditor appointed by the Society in general assembly. 

(3) The auditor referred to in subsection (2) shall
personally present the audit report to the Society at the
Annual General Meeting.

part Viii__misceLLaneous

section 38 [Ex-officio legal practitioner]
this section provides for ex-officio legal practitioners. these persons are

entitled to practice as legal practitioners so long as they hold the office that
qualified them as such.155 the other category of ex-officio legal practitioners is
that of persons appointed by the attorney General to appear on behalf of the
Government in any cause or matter.156 these legal practitioners are also deemed
legal practitioners but for the purpose of such cause or matter.

the commission took note of the deliberations of its sister commission on
the review of the Legal education and Legal practitioners act in 2002 regarding
the emergence of new constitutional institutions such as the office of the
ombudsman, the Human rights commission and the Law commission, and
noted that officers from these institutions may apply to the chief Justice for
admission to practice as legal practitioners.157 Having recommended that all
those aspiring to practice the profession of law in malawi should first enrol with
the institute and then be admitted to practice law only after passing the malawi
Law examination, the commission was of the view that this section falls away.
the commission, however, indicated that it does not expect a person without a
valid practice licence, even if appointed to the high office of the attorney General,
to have audience before the courts.

the commission therefore recommends deletion of this provision.
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section 39 [Legal practitioner is officer of Court]
this section confers upon every legal practitioner the status of an officer of

the High court. the commission observed that this provision restricts the status
of legal practitioners as officers of the High court only. under the General
interpretation act, “court” means any court of the republic of competent
jurisdiction while “High court” means the High court of malawi established
under the constitution. the commission deliberated on why the provision has in
light of the definitions above restricted the status to the High court. the
commission considered that the duties a legal practitioner owes to the High court
apply across all tiers of courts and that an officer of the High court ought to
exercise himself or herself with equal diligence, integrity and professionalism
before any other court. 

the commission recommends amendment of section 39 by deleting the
words “High court” and replacing them with the word “court”.

section 40 [Legal practitioners not to practice in certain courts except in
accordance with the Traditional Court Act, etc]

this provision bars legal practitioners from practising as such in the
traditional court except in accordance with the traditional courts act158 or any
act replacing or amending it. the commission took cognizance of the fact that
traditional courts were abolished and are no longer operational. they were
abolished or integrated into magistracy in 1993.159 However, the commission
was mindful of the recommendation of its sister special Law commission on the
review of the traditional courts act that recommended that traditional courts
should be reintroduced styled as Local courts.160 the commission took further
notice of the fact that that special Law commission recommended that legal
representation should be allowed in criminal matters before local courts.161

the commission further observed that this section provides that legal
representation in traditional courts would not be allowed except in accordance
with the Traditional Courts Act or any Act amending or replacing it. as observed
above, the proposed Local courts act that will replace the old traditional courts
act would allow legal representation in criminal matters before Local courts.
therefore the commission recommends that this section should be deleted.

section 41 [Order of precedence]
the section stipulates the precedence of legal practitioners. the order of

precedence is as follows__

(a) the attorney General;
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(b) the solicitor General; and then
(c) seniority according to the date a practitioner signed or is deemed to

have signed the roll.
the commission observed that although the president confers the honour of

senior counsel on legal practitioners or members of the bench, this section does
not recognize this distinct category of legal practitioners in terms of precedence.
the commission noted that not all legal practitioners who signed the roll earlier
have been conferred the honour of senior counsel but that it would be absurd for
counsel who has not been conferred this honour to enjoy precedence before
senior counsel. the commission felt there is need for amendment of this section
in order to include senior counsel immediately after the attorney General and
solicitor General. the commission further proposes that the chairperson of the
society also needs to take precedence for as long as they are in office. However,
the commission opposed the proposal by the malawi Law society that a person
who formerly held the offices of the attorney General and the solicitor General
should also take precedence. the commission was of the view that a former
attorney General or solicitor General can take precedence if he or she was
conferred the status of senior counsel.

in Zambia, precedence of legal practitioners is exactly the same as that being
proposed by the commission except that a former attorney-General or solicitor-
General are also recognised in that order immediately after the incumbent
attorney-General and solicitor-General respectively in order of the dates of their
appointments to such offices.162 However the president and Vice president of the
association are not included on the list.

the commission therefore recommends the amendment of section 41 as
follows__

...   Legal practitioners shall take precedence in the following
order__

(a) the Attorney General;
(b) the Solicitor General;
(c) Senior Counsel, according to the date of their

conferment;
(d) the Chairperson of the Society;
(e) legal practitioners according to the date they

signed, or are deemed to have signed, the Roll.

section 42 [Legal practitioners list]
subsection (1) hereof mandates the registrar to publish in the Gazette
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appearing before 31st march in each year a list of all legal practitioners licensed
to practice during that year. subsection (2) stipulates the details to be included in
the publication.

the commission observed that this is a very critical provision in ensuring
that the public is informed about those legal practitioners who do not possess
valid practising licences for a particular year. the commission further observed
that this provision would encourage compliance with requirements on fees and
subscriptions to the society, the proposed mandatory contribution to the fidelity
fund, mandatory indemnity insurance cover, mandatory pro bono services and
mandatory continuing legal education. this is so because a legal practitioner
would only renew his licence after complying with those conditions.

However, the commission noted that the Gazette has limited circulation and
therefore recommends that the legal practitioners list should be published in at
least two newspapers of highest circulation within the country.

the commission was also mindful of its recommendation that practising
licences shall be renewed by the society. the commission was of the view that it
would be easier for the licensing authority to release the list of legal practitioners
licensed to practice the profession of law within a given year as it would have the
data at hand. it noted that the current scheme where the registrar publishes the
legal practitioners list is ideal only to a case like the present where the registrar
is the issuing authority of the practising licence. it was therefore resolved that
subsection (1) should be amended accordingly.

the commission also considered that it might benefit the public in general
and a prospective client in particular to know the academic qualifications of a
legal practitioner they are interested in. therefore the commission recommended
the retention of reference to biographical information of a legal practitioner.

the commission therefore recommends the amendment of section 42 as
follows__

... __(1) The Society shall publish, soon before or after 31st
March, in the Gazette and in at least two (2) newspapers of
the widest circulation each year, a Legal Practitioners List
(in this Act otherwise referred to as the “List”) of all legal
practitioners licensed to practice the profession of the law
during that year.

(2) The List shall include, with respect to a legal
practitioner, the following information__

(a) a name and address;

(b) the year in which he was admitted to practice in
Malawi; and
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(c) other biographical information on his legal and
educational background.

section 43 [Clerks to legal practitioners]
under this section, the attorney General is empowered to make an

application to the High court for an order against a clerk of a legal practitioner
suspected of fraud or embezzlement of money or property held by or in custody
of a legal practitioner by whom he is employed. this is an order barring any legal
practitioner from employing that clerk without written consent of the attorney
General. However the person against whom the application is made must be given
an opportunity of being heard and an opportunity of calling witnesses.163 a judge
has jurisdiction over such application and the order from the judge has to be filed
with the registrar and be open to inspection by any legal practitioner without
payment.164

it was the commission’s considered view that this provision is very crucial
in enforcing discipline of legal practitioners. it made two pertinent observations
though. the first one was that this issue is directly linked to that of management
of legal practice. the commission was mindful of its recommendation that the
proposed legislation should provide for management and dissolution of legal
practice. it therefore recommends that this provision should be brought over
under that part. 

secondly, the commission noted that the reference to the attorney General
is not in tandem with its recommendation that the society should take the pivotal
role on issues of discipline of legal practitioners. the commission observed that
the office of the attorney General is very busy and that the attorney General is
far removed from the majority of the legal practitioners to competently effect the
object of the provision. it therefore recommends that reference to the attorney
General in subsection (1) should be replaced by that of the society. the
commission therefore recommends the amendment of section 43 (1) by deleting
the words “attorney General” and replacing them with the word “Society”.

the commission recommends retention of subsections (2) and (3).
the commission found that the word “filled” under subsection (4) distorts

the meaning of the provision considering that its use is a result of a typographical
error and that the correct word in its place is “filed”. the commission therefore
recommends that the spelling of filed under subsection (4) should be corrected by
deleting the word “filled” and replacing it with the word “filed”. 

in respect of subsection (5), the commission observed that the words “be
entitled to” imply that the subject of the provision165 has a right to be employed
by legal practitioners. the commission therefore recommends that the words
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should be deleted. it was further observed that words “in respect of his practice”
create an ambiguity. it is not clear if the practice referred to here is that of the
clerk or the legal practitioner. therefore to dispel all doubts, the commission
recommends the amendment of subsection (5) as follows__

(5) A clerk in respect of whom an order under subsection (1) has been
made shall not be employed in the practice of any legal practitioner until
the order expires or is revoked.

section 44 [Rules]
subsection (1) mandates the minister in consultation with the chief Justice

to make rules for the better carrying of the act. subsection (2) details some rules
that may be made by the minister, while subsection (3) protects the powers
granted under various provisions to make rules or govern procedure or give
directions. subsection (4) gives powers to the minister to make rules regarding
specific areas while subsection (5) details the powers of the High court to make
an order towards implementation or enforcement of rights conferred on the
society or its committee. the chief Justice may also make rules for purposes of
subsection (5).

the commission observed that under this section, the minister in
consultation with the chief Justice is mandated to make rules prescribing both the
scale charges and the minimum charges that may be levied by a legal practitioner.
During preliminary consultations, members of the society complained that the
charges are not revised often nor in response to the economic or financial changes
in society. as such the charges become too low thereby creating a danger of
encouraging non-compliance. 

the commission observed that there are two types of costs that legal
practitioners levy: party and party costs as regulated by order 62 of the rules of
the supreme court and solicitor-client costs that are regulated by the rules made
under section 44 of the act. the former are costs that in most cases the losing
party pays the successful one after the court has pronounced its ruling on issue of
costs. the latter are costs that a legal practitioner charges his client. the
commission was informed that the Judiciary in conjunction with the society has
engaged a consultant to develop rules that would replace order 62 of the rules of
the supreme court.

the commission observed that in other jurisdictions like Kenya, the Law
society in consultation with the chief Justice promulgate the rules regulating the
legal practitioners’ fees.166 in Zambia, there is a remuneration committee
consisting of five practitioners nominated by the association which recommends
to the chief Justice remuneration of legal practitioners.167

the commission recommends that the chief Justice should be empowered
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to make rules in consultation with the society on matters listed under section 44.
the commission further adopted the society’s proposal that there should be a
new provision creating a remuneration committee of the society which shall
have power to choose its chairperson during its first meeting. the remuneration
committee would be mandated to consult the chief Justice on all matters
regarding remuneration of legal practitioners including the rules and revision of
the scale charges. the tenure for members of the remuneration committee shall
be two years. 

the commission was informed that sometimes clients think that the scale
and minimum charges include tax which the client is obliged to pay with respect
to the fees charged. the commission was further informed that this sometimes
makes the legal practitioner lose revenue since he cannot always negotiate the
fees in the absence of a clear provision to that effect. the commission therefore
recommends that the proposed law should expressly provide that the prescribed
scale charges are exclusive of Value added tax (Vat).

the commission considered whether or not both the rules prescribing both
scale charges and minimum charges and the rule providing for the taxation of
costs and remuneration of legal practitioners contravene the competition and fair
trade act (cap.48:09). the commission resolved that the rules do not contravene
the competition and fair trade act as they are provided for under law. the
commission also considered whether an agreement between a legal practitioner
and his client regarding fees payable would contravene the competition and fair
trade act. the commission, having noted the proposal of the society and what
obtains in Kenya, resolved that a legal practitioner and his client may agree on the
fees payable as long as it is done in line with the provision of the competition and
fair trade act and the fees do not infringe the Legal practitioner (scale and
minimum charges) rules obtaining at that time. the commission therefore
recommends that the law should be amended to provide that a legal practitioner
and a client may agree the quantum of costs before or after the practitioner renders
his services to the client as long as such agreement should not contravene the
competition and fair trade act and the Legal practitioner (scale and minimum
charges) rules. 

the commission also deliberated on the length of time after which a legal
practitioner may commence an action to recover costs from a client. the
commission, taking into account the economic realities in this country,
recommends that the period should be three months. the commission further
observed that the second schedule (of the act or under regulation 3) is obsolete.
it therefore recommends that it should be repealed accordingly.

the commission therefore recommends the introduction of a new provision
as follows__

...   The Minister may, on recommendation of the Society,__

(a) make regulations for the better carrying out of
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this Act; and
(b) amend any Schedule to this Act.

in light of its recommendations above, the commission recommends the
adoption of new provisions on remuneration of legal practitioners as follows__

... __(1) There shall be a Remuneration Committee of the
Society which shall consist of five (5) legal practitioners, two
(2) of whom shall be Senior Counsel, elected by the Society
at the Annual General Meeting.

(2) The Remuneration Committee shall advise on and
recommend to the Chief Justice all matters regarding
remuneration of legal practitioners.

(3) The Chief Justice shall, on recommendation of the
Remuneration Committee, by rules:

(a) prescribe both scale and minimum charges that
may be levied by legal practitioners; and

(b) provide for the taxation of costs and the
remuneration of legal practitioners.
(4) The members of the Remuneration Committee shall

hold office for a period of two (2) years and may be eligible
for re-election.

(5) The Scale and Minimum Charges prescribed under
this section are exclusive of tax. 

the commission further recommends introduction of the following
provisions__

… __(1) Subject to section … or any other written law, a
legal practitioner and his client may, before, after or in the
course of any contentious business make an agreement in
writing fixing the amount of the legal practitioner’s
remuneration in respect thereof and the agreement shall be
binding on the parties, where it is signed by both parties.

(2) A party to the agreement under subsection (1) may,
within six (6) months after execution of the agreement, apply
to the Registrar to have the agreement set aside or varied on
the ground that it is harsh, unconscionable, exorbitant or
unreasonable.

(3) The Registrar may, after hearing an application
made under subsection (2), order that__

(a) the agreement be upheld; 

26th July, 2013 111

Agreement
with respect
to fees

Remuneration
for lawyers 



(b) the agreement be varied by substituting the
amount of remuneration fixed by the agreement for an
amount that the Registrar may deem just;

(c) the agreement be set aside; or
(d) the amount in question be taxed.

(4) Where, after a legal practitioner has performed part
of the business to which the agreement made under this
section applies, the legal practitioner dies or becomes
incapable of acting, or the client changes his legal
representative, any party, or the personal representatives of
any party to the agreement, may apply to the Registrar to
have the agreement varied or set aside.
(5) An application made under subsection (4) shall be dealt
with in accordance with subsection (2).  
… __(1) A legal practitioner may not bring an action for the
recovery of costs due to him or his firm until expiry of three
(3) months after the bill of costs has been delivered to the
client.

(2) Where a legal practitioner has reasonable belief that
his client is likely to leave Malawi before the expiry of three
(3) months, the legal practitioner may, with leave of the
court, commence the action referred to in subsection (1)
before the expiry of three (3) months.

in respect of subsection (3) the commission observed that reference to
section 42 (2) (which empowers the Chief Justice to give certain directions in
connection with preparation of legal practitioners list) is no longer necessary
considering that it has recommended that the said list be prepared and released by
the society. it therefore recommends that the said reference should be deleted.

the commission examined the contents of subsection (4) and recommend
retention.

the commission also recommends retention of subsection (5).
in light of the foregoing, the commission recommends the introduction of a

new part on Legal practice to incorporate some recommendations made under
part Vi as follows__

PART ... __

LEGAL PRACTICE
... __(1) Every legal practitioner shall on admission, pay the
admission fee prescribed in the ......... Schedule and shall, in
the year of his admission, and annually thereafter, take out
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an annual licence for which he shall pay the fee specified in
the ............ Schedule therein. 

(2) Every licence to practice shall expire on 31st
January next following the date of its issue, and every legal
practitioner desirous of practising thereafter shall renew his
licence.

(3) A legal practitioner shall not be entitled to practice
unless he has had issued to him a current licence to practice.

(4) The Society shall not issue a licence to practice to a
legal practitioner, unless the legal practitioner has__

(a) paid the annual subscription to the Society;
(b) performed the full hours prescribed for the

annual mandatory pro bono work as determined by the
Society from time to time;

(c) attained the minimum number of units of
continuing legal education; 

(d) paid an annual contribution to the Fidelity
Fund;

(e) a valid annual indemnity insurance cover; and
(f) where applicable, complied with penalties

imposed under this Act.
(5) Where a legal practitioner does not renew his licence

to practice for a period of six (6) months after its expiry, such
a licence shall only be renewed with the consent of the Chief
Justice, upon application for renewal by the legal
practitioner and the application shall be supported by
affidavit stating the reasons why the licence was not renewed
on time.

(6) Subject to subsection (2), every legal practitioner
shall annually deliver to the Society an accountant’s
certificate in accordance with the Legal Practitioners
(Accountants’ Certificates) Rules.

(7) Subsections (4)(b), (d) and (e) shall not apply to legal
practitioners in the public service.

... __(1) A person who is not, or who has ceased to be, entitled
to practice as a legal practitioner by virtue of this Act or any
other written law, and who, unless he proves that the act was
not done in expectation of any fee, gain, reward, either
directly or indirectly, does any of the following acts__
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(a) commences, carries on or defends any action,
suit or other proceedings in the name of any other
person or in his own name, or does any act required by
law to be done by a legal practitioner in any court;

(b) draws or prepares any instrument relating to
real or personal estate or any proceeding in law or
draws or prepares any document or caveat relating to
land registration;

(c) does any other work in respect of which scale or
minimum charges are laid down by the Legal
Practitioners (Scale and Minimum Charges) Rules, or
by any other rules for the time being in force
prescribing or relating to charges for any services to be
performed by a legal practitioner,

commits an offence and shall, upon conviction, be liable to a
fine of five million Kwacha (K5,000,000) and imprisonment
for ten (10) years. 

(2) The Society may prosecute a person who
contravenes this section but shall not prosecute a person for
an offence under this section__

(a) without the written consent of the Director of
Public Prosecutions; or

(b) for any work restricted by this section which is
regulated by an Act of Parliament.
(3) This section shall not extend to__

(a) any public officer drawing or preparing
instruments in the course of his duty; or

(b) any person employed merely to engross any
instrument or proceeding.
(4) For the purpose of this section, the expression

“instrument” does not include__

(a) a letter or power of attorney under seal;
(b) a transfer of stock containing no trust or

limitation  thereof;
(c) a letter written for the purpose of collection of

monies;
(d) an undefended trademark or patent

application; and
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(e) a passport application.
(6) Nothing in this section shall be deemed to limit the

right of any person to appear on his own behalf before any
court in any proceedings to which he is a party.
...   Every legal practitioner shall be deemed to be an officer
of the court.

...   Legal practitioners shall take precedence in the following
order__

(a) the Attorney General;
(b) the Solicitor General;
(c) Senior Counsel, according to the date of their

conferment;
(d) the Chairperson of the Society; and
(e) legal practitioners according to the date they

signed, or are deemed to have signed, the Roll.
... __(1) The Society shall publish, soon before or after 31st
March, in the Gazette and in at least two (2) newspapers of
the widest circulation each year, a Legal Practitioners List
(in this Act otherwise referred to as the “List”) of all legal
practitioners licensed to practice during that year.

(2) The List shall include, with respect to a legal
practitioner, the following information__

(a) his name and address;
(b) the year in which he was admitted to practice in

Malawi; and
(c) other biographical information on his legal and

educational background.
...  A legal practitioner shall not establish a legal firm,
whether as sole practitioner or in partnership with other
legal practitioners, unless__

(a) the legal practitioner has been practising the
profession of the law for at least five (5) years; and

(b) the principal office of the firm and any every
branch thereof complies with the Legal Practitioners
Practice Rules. 
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... __(1) A legal practitioner shall not hold or receive client’s
money without first opening a client’s account at a bank in
his name or the name of his firm in which name, the word
“client” appears.

(2) Every legal practitioner shall, immediately upon
receipt of client’s money and without delay, deposit the
client’s money or any money that he elects to pay into a
client’s account, into the client’s account.
... __(1) Every legal practitioner shall, at all times, keep
proper books of accounts as necessary__

(a) to show all his dealings with regard to__

(i) client’s money held, received or paid by
him; and 

(ii) any other money dealt with by him
through a client’s account; and 
(b) to distinguish such money held, received or paid

by him on account of each separate client and to
distinguish money from other money held, received, or
paid by him on any other account.
(2) Every legal practitioner shall preserve for at least

seven (7) years from the date of the last entry therein all
accounts, books, ledgers or records kept by him under this
Part.

(3) A legal practitioner who contravenes this section
shall be liable to disciplinary action.
... __(1) Where it is proved to the satisfaction of the court
that a legal practitioner has, in the course of carrying out his
duties, received or has in his custody or under his control
any money or other property on behalf of another person,
whether it is his client or not, and the legal practitioner is
unable to produce to the client or the other person on whose
behalf he holds the money or property or make due account
for the money or property, the legal practitioner shall, unless
he satisfies the court to the contrary, be presumed to have
embezzled the money or other property.

(2) A legal practitioner who contravenes this section
commits an offence and shall, upon conviction, be liable to
imprisonment for ten (10) years.
... __(1) There shall be a Remuneration Committee of the
Society which shall consist of five (5) legal practitioners, two
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of whom shall be Senior Counsel, elected by the Society at
the Annual General Meeting.

(2) The Remuneration Committee shall advise on and
recommend to the Chief Justice all matters regarding
remuneration of legal practitioners.

(3) The Chief Justice shall, on the recommendation of
the Remuneration Committee, by rules,__

(a) prescribe both scale charges and minimum
charges that may be levied by legal practitioners; and

(b) provide for the taxation of costs and the
remuneration of legal practitioners.
(4) The members of the Remuneration Committee shall

hold office for a period of two (2) years and may be eligible
for re-election.

(5) The Scale and Minimum Charges prescribed under
this section are exclusive of tax. 
... __(1) Subject to section … or any other written law, a legal
practitioner and his client may, before, after or in the course
of any contentious business make an agreement in writing
fixing the amount of the legal practitioner’s remuneration in
respect thereof and the agreement shall be binding on the
parties where it is signed by both parties.

(2) A party to the agreement under subsection (1) may,
within six (6) months after execution of the agreement, apply
to the Registrar to have the agreement set aside or varied on
the ground that it is harsh, unconscionable, exorbitant or
unreasonable.

(3) The Registrar may, after hearing an application
made under subsection (2), order that__

(a) the agreement be upheld; 
(b) the agreement be varied by substituting the

amount of remuneration fixed by the agreement for an
amount the Registrar may deem just;

(c) the agreement be set aside; or
(d) the amount in question be taxed.

(4) Where, after a legal practitioner has performed part
of the business to which the agreement made under this
section applies, the legal practitioner dies or becomes
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incapable of acting, or the client dies or changes his legal
representative, any party, or the personal representatives of
any party to the agreement, may apply to the Registrar to
have the agreement varied or set aside.

(5) An application made under subsection (4) shall be
dealt with in accordance with subsection (2).
... __(1) A legal practitioner may not bring an action for the
recovery of fees due to him or his firm until the expiry of
three (3) months after the bill of costs has been delivered to
the client.

(2) Where a legal practitioner has reasonable belief that
his client is likely to leave Malawi before the expiry of the
three (3) months, the legal practitioner may, with leave of the
court, commence the action referred to in subsection (1)
before the expiry of three (3) months.
... (1) The Society shall allocate pro bono work to every legal
practitioner annually.

(2) When allocating the pro bono work, the Society shall
have regard to pro bono work that a legal practitioner
already undertook on his own in that particular year and
any outstanding pro bono work that a legal practitioner may
have. 

(3) Where a legal practitioner informs the Society that
he is not be able to perform the pro bono work, he shall pay
to the Society an amount of money, determined by the
Society, with which the Society shall hire services of another
legal practitioner to perform the work.

(4) A legal practitioner who contravenes this section
shall be liable to disciplinary action.

(5) This section shall not apply to legal practitioners
employed in the public service.
... __(1) Where__

(a) a person who is or was a clerk to a legal
practitioner, has been convicted of an offence involving
fraud or of any other offence in respect of any money or
property belonging to, held or controlled by the legal
practitioner by whom he is or was employed or any
client of the legal practitioner; or

(b) it appears to the Society that a person who is or
was a clerk to a legal practitioner, has been a party to
any act or default of the legal practitioner in respect of
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which an order has been made under section …,
the Society may make an application, by summons
returnable in chambers, to the High Court for an order
directing that, as from a date specified in the order, any legal
practitioner shall not, in connexion with his practice as a
legal practitioner, take or retain the clerk in his employment,
or remunerate the clerk, without the written consent of the
Society.

(2) The High Court shall have power to make an order
referred to in subsection (1), and to order the payment of
costs by any party, but the order shall not be made against
any person without giving him an opportunity of being
heard and of calling witnesses.

(3) An application under this section may be heard by
any judge.

(4) Every order under this section shall be filed with the
Registrar, and the file shall be open to inspection by any
legal practitioner without payment but shall not be open to
inspection by any person other than a legal practitioner.

(5) A clerk, in respect of whom an order under
subsection (1) has been made, shall not be employed in the
practice of any legal practitioner until the order expires or is
revoked.
... __(1) A legal practitioner who is struck off the Roll or is
suspended from practice shall, within twenty one (21) days
from the date of striking off or suspension, as the case may
be, make arrangements for availing to his clients or another
legal practitioner instructed by his clients or himself__

(a) all deeds, wills or testamentary documents,
documents constituting or evidencing title to any
property, papers, books of account, records, vouchers
and other documents in his or his firm’s possession or
control, or relating to any trust of which he is a sole
trustee, or co-trustee with one or more of his partners,
clerks or servants; and

(b) all sums of money due from him or his firm or
held by him or his firm on behalf of his clients or
subjected to any trust as aforesaid.
(2) Where the legal practitioner struck off the Roll fails

to comply with subsection (1), the Society shall order him to
produce or deliver documents or property referred to in
subsection (1), to a legal practitioner appointed by the
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Society within a period prescribed by the Society.
(3) A person who has possession or control of the

documents or property referred to in subsection (1) and does
not comply immediately with the requirements under this
section, commits an offence and shall, upon conviction, be
liable to a fine of five hundred thousand Kwacha (K500,000)
and six (6) months imprisonment.

(4) A legal practitioner appointed by the Society under
subsection (2) shall make inquiries to ascertain who the
owner of the documents or property is and shall deal with
those documents or property in accordance with the
directions given to him by the owner.

(5) The Society shall also exercise its powers mutatis
mutandis under subsection (2) in relation to a legal
practitioner who__

(a) dies;
(b) abandons his practice;
(c) is adjudged bankrupt or makes a composition

or arrangement with his creditors; or 
(d) is prevented, for any other reason, from

performing his functions as a legal practitioner,
and where the Society is satisfied that his clients are

likely to suffer due to his failure to make suitable
arrangements as referred to in subsection (1).

(6) A legal practitioner who is struck off or is suspended
is entitled to receive fees for work done in good faith before
the striking off or suspension.

section 45 [Savings]
the commission observed that this is a transitional clause. it vests in the

society all assets and liabilities of the nyasaland Law society upon coming into
force of the act. it also gave effect to powers that were exercised under the
previous act before coming into force of the act.

the commission noted that subsections (1) and (2) are obsolete as they refer
to the transition of the society from nyasaland Law society of the colonial times
to the current malawi Law society. it therefore recommends that they should be
deleted. the commission also found reference to the commissioners for oaths
and notaries ordinance, 1960 also obsolete. the commission therefore
recommends amendment, subject to retention of subsections (4) and (5), as
follows__
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... __(1) The Legal Education and Legal Practitioners Act is
hereby repealed.

(2) A person admitted to practice the profession of the
law under the Legal Education and Legal Practitioners Act
repealed under subsection (1) shall be deemed to have been
admitted to practice under this Act.

(3) A person entitled to practice as a notary public
under the Legal Education and Legal Practitioners Act
repealed under subsection (1) shall be deemed to have been
admitted to practice as a notary public under this Act.

(4) All rights, entitlements, conferments and grants
made under the Legal Education and Legal Practitioners
Act repealed under subsection (1) shall be deemed to have
been made in accordance with this Act.

(5) Any subsidiary legislation made under the Legal
Education and Legal Practitioners Act repealed by
subsection (1), in force immediately before the
commencement of this Act__

(a) shall remain in force unless in conflict with this
Act and shall be deemed to be subsidiary legislation
made under this Act; and 

(b) may be replaced, amended or repealed by
subsidiary legislation made under this Act.

new parts  anD  conseQuentiaL  proVisions

1. tHe  maLawi  institute  of  LeGaL  eDucation
in malawi, the admission process as laid down under part iii of the act is

what would be termed as a one-tier process. acquisition of an academic
qualification in law entitles the holder to apply for conditional admission to
practice as a legal practitioner. the commission noted that the earlier review of
the act on admission to practice was initiated by persons who had obtained their
legal qualifications from other countries notably, the former soviet union and had
applied for admission to practice in malawi and their applications were thrown
out. matters of the legal system under which a person is trained and whether
qualifications obtained under such legal systems would enable that person to
practice as a legal practitioner in a different legal system arose at that time. those
applicants for admission who pushed for a review of the act, claimed that as
malawians, they were entitled to practice in malawi, their home country
irrespective of where they were trained. 
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the commission also took note of the fact that, the public has been
questioning the level of competence and expertise of lawyers who are admitted to
practice after qualifying from malawi’s sole law school at chancellor college of
the university of malawi. Lack of practical legal skills and experience have often
been cited as likely factors that compromise the quality of service rendered to the
public in the absence of specialist training for new graduates.

the commission observed that other jurisdictions have introduced centres
where graduates in law proceed for practical training before they are admitted to
practice in court. in Zambia, the law has established an institute of advanced
Legal education.168 the Zambian institute is regulated by a council of the
Zambia institute of advanced Legal education which is a body corporate169 and
comprises eleven members170 under the chairmanship of the attorney
General.171 the council exercises management, control, and regulatory powers
over the institute as the council is responsible for appointing the Director of the
institute of advanced Legal education172 as well as the Deputy Director for the
institute.173 the council members meet four times annually. but if there are
issues to be handled with expediency, the Director informs the council members
and they normally meet to discuss such issues. 

further, the council approves all applications for admission to practice of
students with law degrees equivalent to the law degree offered by the university
of Zambia,174 as well as those applications from students with foreign
qualifications.175 the council is also responsible for assessing and approving
qualifications of foreign lawyers, who come to Zambia temporarily to represent
clients, for admission purposes. 

the Zambian institute exercises delegated powers of the council and is the
centre for the provision of post-graduate legal studies and training in legislative
drafting and also the institute has no separate powers under the act apart from
those of the council.176

in terms of its core functions the institute provides courses leading to the
minimum educational qualifications required for persons to be admitted to legal
practice; it sets and holds examinations for candidates for admission as legal
practitioners and also provides post-graduate Diploma course in legislative
drafting to practicing advocates who possess three years minimum experience. in
order to enrol with the institute, one must have the law degree obtained from the
university of Zambia or from other universities within and outside Zambia as
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long as these degrees have been approved by the institute to be equivalent to the
law degree offered by the university of Zambia.177

the institute offers ten minimum compulsory courses which are a
prerequisite for admission to practice.178 these courses are offered within a
period of one year. a student is given four chances to write and pass the qualifying
Law examination. after the fourth attempt if the student fails to pass he or she is
barred from writing the examinations for a period of five years. teaching staff at
the institute are sourced from practicing lawyers and judges on a part time basis.
Judges are mainly assessors. they do not teach instead they play the role that is
similar to that of an external examiner. they assess the examinations before they
are administered to see if they cover the whole syllabus or not and after marking
to see whether the examinations were fairly marked.

in terms of finances, the institute does not have a separate fund independent
of the council’s in that at the end of the year, the council submits an annual report
to the minister who lays it before the national assembly.179

in Kenya, an applicant for admission must have enrolled with and passed bar
examinations administered by the Kenya school of Law. at the Kenya school of
Law, students undergo training for twelve months. thereafter they are attached
for six months to an advocate of not less than five years standing at the bar.
whilst on attachment a supervisor from the school monitors a student’s training
by making periodic visits. at the end of the attachment, the advocate forwards to
the Kenyan Law school, a confidential report on the performance of the pupil. He
also issues a certificate to the student which the latter files with the school.
thereafter the student may apply for admission to the chief Justice. the
application must be accompanied by evidence of the legal qualification,
certificate from the Kenya Law school certifying that the candidate passed the bar
examination, a certificate of good conduct signed by two advocates and a
certificate from the criminal investigation department absolving the candidate of
any criminal record.

the commission noted that the practical courses for graduates in law are
offered in the final year at the Law school at chancellor college. the
commission, however, was aware that there are existing and emerging centres
where legal qualifications up to degree level would be taught. the commission
noted that the emergence of other law schools has given rise to the need for
regulation of the quality of legal practitioners that are admitted to practice law. as
already discussed above, the commission recommends that council of Legal
education should be mandated to accredit, monitor and regulate such institutions.
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the commission therefore recommends that an institute be established for
purposes of providing postgraduate legal studies in practical courses for graduate
lawyers. the commission recommends that the institute shall be styled the
“Malawi Institute of Legal Education” and shall be answerable and report to the
malawi council of Legal education which is also established under the act.

the commission was aware of the initiatives by Government to increase the
number of lawyers graduating from the law school at chancellor college such as
increasing the capacity of the law school to increase intake. the commission
considered that these initiatives, however, would not benefit other institutions as
they are restricted to a public institution. as such, the number of beneficiaries
from such initiatives would be restricted. the commission considered further that
in order to achieve quality legal education across the board, taking into account
the emerging law schools, lack of supervision of graduate lawyers in some cases,
the need to establish and pursue continuing legal education for all lawyers, the
establishment of the institute is the ideal path to take. 

with respect to the issue of the syllabus offered by the university of malawi
at chancellor college for the bachelor of Laws degree, the commission observed
that the subjects that shall be offered at the institute are some of those that are
being offered in the final year at chancellor college. in case, a student graduates
from chancellor college and proceeds to the institute, the student would be
repeating some of the subjects he has already been offered at graduate level. the
commission noted that it would be wrong to premise the content of course at the
institute on what one law school is offering for its degree. the commission was
of the view that the institute shall operate independent of any law school in terms
of content of its programme and in case of duplication of subjects, it is up to each
individual institution to re-align its syllabus rather than for the institute to suit a
particular law school. 

the commission also recommends that the objectives of the institute shall
be laid down by law. one of the notable elements of the functions of the institute
is on continuing legal education. the commission was of the view that the
institute cannot monopolize administration of continuing legal education but
since undertaking these courses is linked to renewal of a practising licence, there
is need for the institute to take the role of a co-ordinating body on this matter. in
this role, the institute shall ensure that only those courses recommended by the
institute go towards accumulation of points that would enable a legal practitioner
to renew his practice licence.

the commission also recommends that the proposed law should provide for
officers of the institute and make financial provisions for the institute. the
relationship between the institute and the council shall also be detailed in the
proposed law. 

the commission therefore recommends adoption of the following part:
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PART ...
THE  MALAWI  INSTITUTE  OF  LEGAL  EDUCATION

... __(1) There is hereby established an institute of legal
education to be styled “the Malawi Institute of Legal
Education” (otherwise referred to as the “Institute”).

(2) The Institute shall be subject to the general or
special directions of the Council in carrying out is functions.

... __(1) The functions of the Institute shall be to provide
practical legal training in courses approved by the Council
for purposes of the practice of law in Malawi, and the
training shall be at post-graduate level.

(2) Without prejudice to the generality of subsection (1),
the functions of the Institute shall be to__

(a) set minimum education entry qualifications,
approved by the Council, for persons seeking
enrollment at the Institute;

(b) set and conduct, on behalf of the Council, the
Malawi Law Examinations;

(c) organize and conduct courses__

(i) of instruction for the acquisition of legal 
knowledge and professional skills by persons 
seeking to be admitted as legal practitioners 
in Malawi;
(ii) in legislative drafting;
(iii) for public officers with a view to 
promoting their better understanding of the 
law;
(iv) for paralegals as prescribed by the 
Council; and
(v) for continuing legal education;

(d) hold seminars and conferences on legal matters;
(e) award certificates, fellowships, scholarships,

bursaries and other awards as prescribed by the
Council; and

(f) perform any other functions as directed in
writing by the Council, from time to time. 

... __(1) The Institute may charge and receive fees and other
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charges as approved by the Council, for any courses,
training programmes or activities offered by the Institute.

(2) All persons enrolled with the Institute for any course
or attending any programme or activity offered by the
Institute shall be liable to pay to the Institute, fees or charges
for the course, programme or activity, and for any services
or facilities offered by the Institute.
… __(1) There shall be the office of the Director of the
Institute, which shall be a public office. 

(2)  The Director shall be appointed by the Council, on
terms and conditions determined by the Council.

(3) The Director shall be a person who has a
qualification in law and has continually practiced the
profession of law for at least ten (10) years.

(4) The Director shall hold office for a period of three
(3) years and may be re-appointed.
… Subject to the general and special directions of the
Council, the Director shall be responsible for the day to day
management of the Institute and shall exercise executive and
administrative control over the other staff of the Institute.
… __(1) The Council may remove the Director from office,
on the following grounds__

(a) misconduct;
(b) incompetence;
(c) incapacity; 
(d) bankruptcy; and 
(e) where he is otherwise unable or unfit to

discharge the functions of the Director.
(2) The Council shall only remove the Director from

office upon giving him an opportunity to be heard.
… __(1) The Council may appoint other staff of the Institute,
subordinate to the Director, as the Council considers to be
necessary for the proper discharge of the functions of the
Institute under the Act.

(2) The officers referred to in subsection (1) shall be
officers in the public service and appointed on terms and
conditions determined by the Council.

(3)  The Council may, by directions in writing, delegate
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to the Director, the appointment of junior officers of the
Institute as specified in the directions.

(4) The Director shall report to the Council, at its
regular meetings or as the Council may request, every
appointment made pursuant to subsection (3).
... __(1) The Council may engage persons to serve as
consultants or instructors to the Institute on terms and
conditions as determined by the Council.

(2) The Council shall engage persons as consultants or
instructors to the Institute under subsection (1) on account
of their knowledge, experience or competence in relation to
the work of the Institute and shall assign to the consultants
tasks for the discharge of the functions of the Institute.
... The Institute shall be adequately funded by the Council
and may raise money by way of fees, donations,
subscriptions, gifts or charges.
... (1) The Institute shall keep and maintain proper books
and records of account of its funds and shall in every respect
comply with the Public Finance Management Act.

(2) The accounts of the Institute shall be examined and
audited annually by auditors appointed by the Council, but
the Council may direct that the accounts of the Institute be
examined and audited at any time.

2. fiDeLity  funD
the commission observed that both the fidelity fund and indemnity

insurance are measures that are meant to protect the consumer public from loss of
money or other resources that come to a legal practitioner in the course of his or
her practice. a fidelity fund is one which is established as such to provide for
compensation for clients who have suffered loss in the event of dishonest failure
to account or default by a legal representative. this fund may be established by
law as in australia where the solicitors’ fidelity fund is established under the
Legal profession act180. the fidelity fund is administered by the Law society’s
fidelity fund Department. in england, there are both the fidelity fund and
indemnity fund in place and solicitors mandatorily contribute to both since if the
victim cannot claim from the indemnity fund, then he or she can claim from the
fidelity fund. indemnity insurance cover is an insurance policy which a legal
practitioner would take out with a view of creating protection against loss for any
person on whose behalf he acts as a result of professional misconduct or
otherwise.
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in england, dishonest failure to account includes misappropriation of trust
money for the solicitor’s own purposes. in some cases, failure to account may
arise where client’s money is paid to a third party as a loan from a legal firm
where the payment is contrary to the first client’s instructions and the solicitor’s
conduct was dishonest. in relation to dishonest failure to account, dishonesty may
be established if there is a criminal conviction or if the Law society itself makes
a finding of dishonesty. in fact, in most cases, the society makes its own finding
of dishonesty as soon as possible so as to avoid delay in determination of claims
which may arise if the outcome of criminal proceedings is awaited. the
compensation which the fidelity fund may pay in relation to dishonest failure to
account is the amount which was misappropriated or for which the solicitor failed
to account, together with interest. interest can be paid at least from the date the
claim is lodged with the society. in addition, there is provision for payment of the
claimant’s costs arising from the failure to account. 

Dishonest default is another area covered by the fidelity fund. where there
has been a dishonest act or omission by a solicitor after 1 July 1994 and a
judgment is obtained against the solicitor, the amount of the judgment may be
paid by the fund, if the solicitor does not make payment. payments of successful
claims in relation to failure to account and dishonest default may be subject to
ceilings (maximum aggregate amounts) determined by the council of the Law
society from time to time.181

the fidelity fund is financed by annual contributions by solicitors and may
be supplemented by allocations from the public purpose fund. the society also
takes all possible steps to recover money from a solicitor in relation to whom
claims have been paid by the fidelity fund and from other persons to whom the
misapplied funds can be traced or who are otherwise liable, e.g. where a bank has
converted a cheque.

in other jurisdictions the enabling legislation provides for the said fund.182

in Zambia, the compensation fund is also established by law.183 contributions
to the fund are included in members’ annual subscription fee. it is administered
by the Law association in that it is the Law association’s council that has the
discretion to determine what type of payment or grants to be made out of the fund
in order to relieve or mitigate losses resulting from the dishonesty or other loss
occasioned by any practitioner or clerk or servant of any practitioner which relates
to that practitioner’s practice as a practitioner or to any trust of which the
practitioner was a trustee.184 the underlying principle for paying out of the
compensation fund is to protect the integrity of the profession. Hence payment
is made out of the fund despite the fact that the legal practitioner in question did
not have a practising certificate in force. particularly where the dishonesty was
discovered or complained of, after the practitioner had died or has  had his name
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removed or struck off the roll or may have ceased to practice or been suspended
from practice.185

the association deducts a certain amount of money from members’ annual
subscription fees and then pays into the compensation fund.186 where there is
an issue that needs to be settled out of the compensation fund, the Legal
practitioners’ committee receives the complaint and presents in writing the
particulars of the claim to the council which has the final say as to whether indeed
the same should be settled out of the fund or not. sometimes the council decides
that the claim should not be settled out of the compensation fund, in such a case
the claim is settled out of the practitioner’s estate. the Law association has made
a proposal that all legal practitioners in private practice should subscribe to an
indemnity fund but this proposal has not yet been adopted.

in namibia, an attorney cannot practice if he or she does not hold a current
fidelity fund certificate.187

in these jurisdictions, the funds operate in such a way that legal practitioners
pay a prescribed sum to the fund. normally, this payment is a condition precedent
to issuance of their practising licenses or certificates.

the commission observed that the act does not provide for a fidelity fund.
in case a legal practitioner has embezzled or misappropriated client’s money and
fails to pay back the victim, the society cannot compensate the victim because it
has no funds for that purpose.  it has been observed that the malawi Law society
does not adequately assist the public in relieving or mitigating loss resulting from
dishonest dealings of its members or their employees. it has been suggested by
various stakeholders that the act should be amended so as to establish this
fund.188

the commission noted that the society proposed that the law should provide
for a mandatory professional indemnity insurance cover for practitioners and a
fidelity fund. the commission, in light of the numerous claims made by the
public regarding embezzlement and misappropriation of funds, recommends that
the law should provide for both the professional indemnity insurance cover and
fidelity fund. it further resolved that both measures should be mandatory.
therefore, proof of subscription to the fund and existing professional indemnity
insurance cover would be conditions for a legal practitioner to renew a practicing
license. so too for one to start a new practice he would be required to put up the
professional indemnity insurance cover first.

the commission took note of the suggestions made by the society that the
society should be mandated to require a legal practitioner to increase his
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insurance cover after having regard to ‘the apparent volume of work being
handled by such a practitioner’. the commission, however, was against
mandating the society to call for claims as suggested by the society. the
commission was of the view that such a call would open floodgates to bogus
claims. the commission further recommends that the fidelity fund should be
established as a trust fund with the society as a trustee. therefore payment of the
annual contributions for the purposes of the fund should be paid to the fund and
not the society. as such, claims for compensation would have to be made against
the administrator of the fund. the administrator should be the society as it is a
body corporate mandated to protect the public against improper conduct in the
legal profession.

the commission also recommends that foreigners admitted to practice in a
particular matter should only contribute to the fidelity fund. the commission
resolved that some details regulating the administration of the fund and
indemnity insurance cover should be put in subsidiary legislation as the principal
legislation would be changed only through amendments.

the commission therefore recommends adoption of a new part on the
fidelity fund as follows__

PART ...
FIDELITy  FUND

... (1) There is hereby established a fund to be known as the
Fidelity Fund (in this Act otherwise referred to as the
“Fund”), which shall be administered and managed by the
Society.

(2) The Fund shall be administered for the purpose of
this Act in accordance with policies and procedures
determined by the Society.

(3) The Society may, from time to time, invest any
surplus funds which are not immediately required for the
objects specified in this Act.
… (1) The Fund shall be applied for the purpose of
compensating persons who suffer pecuniary loss as a result
of theft committed by a legal practitioner, his clerk or
employee, of money or other property entrusted by or on
behalf of the persons to the legal practitioner or to his clerk
or employee in the course of the legal practitioner’s practice
or while acting as executor or administrator in an estate of a
deceased person or as a trustee or in any other similar
capacity.

(2) Without prejudice to the generality of subsection (1),
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money of the Fund shall be applied for the following
purposes__

(a) settlement of all claims, including costs and 
interest, payable under section ...;
(b) at the discretion of the Society, making a

contribution towards expenses incurred by a claimant
in establishing his claim;

(c) paying legal expenses incurred in legal
proceedings involving the Fund;

(d) paying expenses incurred in the administration
of the Fund, including investigations by the Society or
its committees in respect of matters which concern the
Fund;

(e) at the discretion of the Society, paying the
premium or any portion thereof payable in respect of a
professional indemnity group insurance policy taken
out in favour of legal practitioners; or

(f) paying other expenses which are payable or may
be paid from the Fund in accordance with this Act.

… The sources of funds for the Fund shall consist of__

(a) annual contributions paid by legal practitioners
as determined by the Society, from time to time;

(b) money given or advanced to the Fund by the
Society;

(c) interest paid to the Fund;
(d) revenue obtained, from time to time, from the

investment of the Fund;
(e) money received on behalf of the Fund from any

insurance company; and
(f) money paid to the Fund, by way of grants,

donations, gifts or charges from a source within or
outside Malawi.

... (1) The Society may enter into a contract with any person
offering professional fidelity insurance cover where Society
shall, through the Fund,  be indemnified to the extent and in
the manner provided for in the contract, against liability to
pay claims arising under this Part.

(2) A contract referred to in subsection (1) shall be

26th July, 2013 131

Sources of
funds

Insurance
contracts for
purposes of
indemnificati
on



entered into in respect of legal practitioners generally.
(3) A claimant against the Society shall not have__

(a) a right of action against any person offering
fidelity insurance cover to the Society under this
section, in respect of the contract; or

(b) a right to any money paid by the insurer in
accordance with the contract.
(4) Money paid by the insurer in accordance with such

contract shall be paid into the Fund for appropriation by the
Society.
... (1) A legal practitioner shall not practice or act as a legal
practitioner on his own account or in partnership unless he
is in possession of a Fidelity Fund Certificate.

(2) A legal practitioner who practises or acts in
contravention of subsection (1) shall not be entitled to any
fee, reward or disbursement in respect of anything done by
him while so practising or acting.

(3) Notwithstanding the provisions of this section, the
Society may exempt any legal practitioner from the
provisions of subsection (1):

Provided that the legal practitioner shall not be entitled
to accept, receive or hold any trust money.
... __(1) A legal practitioner intending to practice the
profession of the law in Malawi, shall, unless he is exempt
under section ... and has paid a contribution prescribed
under this Part, apply in the prescribed manner to the
Secretary of the Society, for a Fidelity Fund Certificate.

(2) Upon receipt of the application referred to in
subsection (1), the Secretary of the Society shall, if he is
satisfied that the applicant has paid the contribution as
prescribed and that the applicant has complied with any
other lawful requirement of the Society, issue to the
applicant, the prescribed Fidelity Fund Certificate.

(3) A Fidelity Fund Certificate shall be valid until 31st
January of the year next from the date it was issued.

(4) A Fidelity Fund Certificate issued contrary to the
provisions of this Part shall be null and void and shall, on
demand by the Society, be returned by the legal practitioner
to whom it was issued to the Society within a period specified
by the Society.
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… (1) Subject to this section, every legal practitioner
intending to practice the profession of the law, shall on
making an application for  the Fidelity Fund Certificate, pay
a contribution as may, from time to time, be determined by
the Society. 

(2) A legal practitioner who intends to commence
practice on or after 1st July shall, in respect of the year, pay
half of the contribution due.

(3) All contributions payable under this section shall be
paid to the Society, and the Society shall remit the
contributions to the Fund within thirty (30) days of receipt
thereof.

... If the amount of the Fund, including the assets
thereof, is less than fifty per centum (50%) of the total
income of the Fund for the previous year, the Society may, at
its discretion, refuse to pay or may postpone the payment of
any amount in respect of the purposes referred to in section
....
… (1) The Fund shall not be liable to pay any amount in
respect of loss suffered by__

(a) any person as a result of theft committed by a
legal practitioner while the legal practitioner is
employed by a person who is not a legal practitioner;

(b) a spouse of a legal practitioner as a result of any
theft committed by the legal practitioner;

(c) any legal practitioner as a result of theft
committed by a partner or employee of the legal
practitioner or a partnership in which he is a partner;

(d) any legal practitioner as a result of theft
committed by a member or employee of a company of
which he is a member;

(e) any person as a result of theft committed by a
legal practitioner whose fidelity has been guaranteed by
another person, either in general or in respect of a
particular transaction to the extent to which it is
covered by the guarantee; or

(f) any person as a result of theft committed by a
legal practitioner after the person has received a
notification in writing from the Secretary of the Society
warning him against the employment or continued
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employment of the legal practitioner.
(2) Only the balance of a loss suffered by a person after

deduction from the loss of the amount or value of all money
or other benefits received or receivable by the person from a
source other than the Fund, may be recovered from the
Fund.

… (1) A person shall not make a claim against the Fund
in respect of theft referred to in section … unless__

(a) written notice of the claim is given to the Society
within three (3) months after the claimant becomes
aware of the theft or by the exercise of reasonable care
should have become aware of the theft; and

(b) within six (6) months after a written demand is
sent to him, the claimant furnishes the Society with the
proof that the Society may reasonably require.
(2) If the Society is satisfied, having regard to all the

circumstances, that a claim or the proof required by the
Society has been lodged or furnished as soon as practicable,
it may, at its discretion, extend any period referred to in
subsection (1).
...   (1) A claimant shall not institute an action against the
Fund, unless he exhausts all available legal remedies against
the legal practitioner or his estate, in respect of whom the
claim arose and against all other persons liable in respect of
the loss suffered by the claimant.

(2) An action against the Fund in respect of loss suffered
by a person as a result of theft committed by a legal
practitioner or his clerk or employee, shall be instituted
within one (1) year of the date of a notification directed to
the person intending to commence the action or his legal
representative by the Society informing him that the Society
rejects the claim to which the action relates.

(3) In any action against the Fund, all defences which
would have been available to the person against whom the
claim arose, shall be available to the Fund.
...   On paying money out of the Fund in settlement in whole
or in part of a claim under this Act, the Fund shall be
subrogated to the extent of the payment to all the rights and
legal remedies of the claimant against a legal practitioner or
a person in relation to whom the claim arose, or in the event
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of his death or insolvency or other legal disability, against
any person having authority to administer his estate.
... (1) The revenue of the Fund shall be exempt from the
provisions of any law relating to payment of income tax or
any other tax or levy by the State.
(2) Any law relating to insurance, other than a law relating
to the compulsory insurance of employees, or the provision
of security in connection therewith, shall not apply to the
Fund.
...   A person shall not institute an action for damages__

(a) against the Society or a member, an official or an
employee of the Society in respect of anything done in good
faith in the exercise or performance of powers and duties
under this Act; or

(b) against the Society, any member of the Executive
Committee of the Society or officer or employee thereof, in
respect of a notification issued in good faith for purposes of
section ….
…(1) The Society shall maintain, with a bank determined by
the Executive Committee, a designated account into which
all the money payable into the Fund shall be paid.
(2) The Society shall cause to be kept proper books of
accounts of the payments made into and out of the Fund.
(3) The accounts relating to the Fund shall be audited
annually by an auditor appointed by the Society in general
assembly. 

3. senior  counseL
the honour of senior counsel is a designation to recognize members of the

society who have distinguished themselves in various fields related to the law.
the title, senior counsel, therefore, is given to a barrister or advocate in some
countries, especially in current or former commonwealth countries or
jurisdictions in which the british monarch is no longer head of state, such as Hong
Kong, ireland, south africa, singapore, Guyana and trinidad and tobago. it
replaces the title Queen’s counsel (or in times with a male sovereign, King’s
counsel). other jurisdictions have adopted similar titles such as Senior Advocate
in india, bangladesh and nigeria and president’s counsel in sri Lanka.

the rank of senior counsel has also been introduced in australia and new
Zealand. the title may even be introduced in the united Kingdom itself, the
change of title reflecting appointment by the profession, rather than moves
towards abolition of the monarchy in favour of republicanism. the title, Queen’s
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counsel (Qc) only emerged into eminence and integrity in the early 1830s, prior
to when they were relatively few in number. the Qc became the standard means
of recognizing that a barrister was a senior member of the legal profession.189 it
became of greater professional importance to become a Qc, as the earlier title of
sergeants-at-Law gradually declined. the Qcs inherited not merely the prestige
of the sergeants, but enjoyed priority before the courts. 

Queen’s counsel were prohibited, at least from the mid-nineteenth century,
from drafting pleadings alone nor appearing in court without a junior barrister.
from the beginning, they were not allowed to appear against the crown without
a special licence, but this was generally given as a formality. this was particularly
important in criminal cases, which are mostly brought in the name of the crown,
with the result that, until 1920 in england and wales, King’s and Queen’s counsel
had to have a licence to appear in criminal cases for the defence. these
restrictions made the taking of silk something of a professional risk, because the
appointment abolished, at a stroke, some of the staple work of the junior barrister;
they made the use of leading counsel more expensive, and therefore ensured that
they were retained only in more important cases, and they protected the work of
the junior bar, which could not be excluded by the retention of leading counsel.
by the end of the twentieth century, however, all of these rules had been abolished
one by one, so that appointment is now a matter of status and prestige only
without formal disadvantages.

Queen’s counsel were traditionally selected from barristers, rather than from
lawyers in general. this was because they were counsel appointed to conduct
court work on behalf of the crown. although the limitations on private instruction
were gradually relaxed, they continued to be selected from barristers, who had the
sole right of audience in the higher courts. However, in 1994, solicitors of
england and wales were entitled to gain rights of audience in the higher courts.
in 1995, these solicitors alone became entitled to apply for appointment as
Queen’s counsel and the first one of such was appointed in march 1997.

the appointment of Queen’s counsel was suspended in 2003 and it was
widely expected that the system would be abolished, although existing Qcs were
not affected by the suspension. However, a vigorous campaign was mounted in
defence of the system, including those who supported it as an independent
indication of excellence valued by outsiders (especially foreign commercial
litigants) who did not have much else to go on,190 and those who contended in a
letter to The Times in London that it was a means whereby the most able barristers
from ethnic minorities could overcome prejudice. 

the Government’s focus then switched from abolition to reform and, in
particular, reform of the much-criticized “secret soundings” of Judges and other
establishment legal figures upon which the old system was based, which was said
to be inappropriate and unfair given the size of the modern profession, a possible
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source of improper Government patronage (since the final recommendations were
made by the Lord chancellor, who is a member of the Government) and
discriminatory against part-time workers (especially women) and ethnic
minorities.

in november, 2004, after much public debate in favour of and against
retaining the title, it was announced that appointments to the title of Queen’s
counsel in england would be resumed but that future appointees would not be
chosen by the Government but by a nine-member panel, chaired by a lay person,
which would include two barristers, two solicitors, one retired judge and three
non-lawyers. 

formally, however, the appointment remains a royal one made on the
recommendation of the secretary of state for Justice, but he no longer comments
on the individual applications put forward by the independent panel, and merely
supervises the process and reviews the recommendations in general after
satisfying himself that some people have since been appointed Qc honoris
causa.191 the successful candidates were to make a declaration and receive their
Letters patent from the Lord chancellor. further, appointments from January,
2008 will be made, from time to time, depending on how much time the panel
needs to make its recommendations. unlike the previous practice, there is no
guarantee of appointments being made annually.

the practice in malawi is that both members of the bench and the bar are
appointed as senior counsel. the commission took cognizance of the fact that
there are some guidelines for the appointment of senior counsel. However, the
commission established that these Guidelines were neither promulgated nor are
they easily accessible to interested parties. it is noteworthy to point out that,
among other things, the Guidelines for appointment of senior counsel require
that the applicant for this honour ‘must be a legal practitioner who has exercised,
and is entitled to exercise, full rights of audience and appears regularly in the
malawi supreme court of appeal, High court and the courts subordinate’ thereto.
it also confers automatic qualification for appointment as senior counsel persons
appointed to the following public offices:

(a) chief Justice of malawi;
(b) Judge of the malawi supreme court of appeal
(c) attorney General; and
(d) solicitor General.

However, in case of the latter two, they must have served in that office for at
least two continuous years.

the commission observed that while this is the highest accolade that can be
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offered to a legal practitioner, the act is silent on this matter. as such, there is no
provision on the authority vested with powers to confer the honour nor are there
guidelines for the appointing authority in assessing who deserves the honour. the
commission noted that, for instance, the attorney General, by virtue of being the
head of the bar takes precedence over other legal practitioners at the bar and as
such, if the incumbent is not senior counsel, the precedence enjoyed by the
attorney General may only be limited to the period during which the incumbent
is attorney General. in england, the attorney General and solicitor General were
King’s counsel in ordinary. the commission noted that the law in other
jurisdictions such as Kenya and Zambia, where the commission conducted study
visits, provides for the appointment process of senior counsel.

in Zambia, a similar honour is conferred on state counsel.192 the procedure
for appointment is that any legal practitioner wishing the rank and dignity of a
state counsel for Zambia to be conferred upon him submits his application
accompanied by recommendations of two state counsel to the attorney-
General.193 upon receipt of an application, the attorney-General consults with
the chief Justice and makes recommendation to the president, the president may
upon consideration of the recommendation and in exercise of  his discretion reject
or appoint such a legal practitioner.194 Qualification for appointment is based on
whether a person qualifies for appointment as a puisne Judge of the High
court.195 the society has also proposed that procedure be set out for appointing
senior counsel in malawi. 

the commission noted that the history from which the notion of conferring
an honour to practitioners of distinction has evolved, and now presents a
jurisdiction like malawi a need to have carefully crafted provisions which outline
the process of appointment of senior counsel. Having discussed the matter at
length, the commission recommends the following part on senior counsel__

PART ...

SENIOR  COUNSEL
... (1) The President may, on recommendation of the
Honours Committee, confer on a legal practitioner the
honour of Senior Counsel.

(2) A legal practitioner may apply, in a prescribed
manner, to the Attorney General for letters patent entitling
him to be conferred the honour of Senior Counsel, if the
legal practitioner__
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(a) is of irreproachable character;
(b) has been practising the profession of the law for

a period of or for periods in all amounting to at least
fifteen (15) years whether in public service or
otherwise; and

(c) has made significant contribution towards the
development of the law in Malawi.
(3) Subject to subsection (2), the Honours Committee

may, of its own motion, recommend to the President that a
legal practitioner be conferred the honour of Senior
Counsel.
... (1) The honour of Senior Counsel shall subsist for life.

(2) A person who has been conferred the honour of
Senior Counsel shall be entitled to add the words “Senior
Counsel (SC)” after his name.

(3) If circumstances arise which would otherwise
disqualify a person from being conferred the honour of
Senior Counsel, the Honours Committee shall recommend to
the President to withdraw the conferment of the honour of
Senior Counsel from the person.
…   A Senior Counsel shall, upon conferment of the honour,
become an advisor to the President on any matter pertaining
to the Constitution or any law, at the request of the
President.
...   Where the President is conferring the honour of Senior
Counsel, the number of Senior Counsel being conferred shall
not exceed four (4) legal practitioners during one (1)
calendar year:

Provided that the number of four (4) shall not include a
serving Attorney General or Solicitor General, as the case
may be.
...    Notwithstanding section ..., the President may confer the
honour of Senior Counsel on a sitting Attorney General or
Solicitor General who has served in that office for at least
two (2) years.
...    The President may, after consultation with the Honours
Committee, confer on any person, as he deems fit, the
honour of Senior Counsel honoris causa if the person
consents to the conferment.
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…   (1) There shall be an Honours Committee which shall
consist of__

(a) the Chief Justice, who shall be the Chairperson;
(b) the Attorney General;
(c) the Solicitor General, who shall be the

Secretary;
(d) two (2) Senior Counsel, nominated by the

Society;
(e) the Chairperson of the Society; and
(f) a Dean of Law at a public University.

...    (1) The members of the Honours Committee, other than
ex-officio members, shall hold office for a term of three (3)
years and may be re-appointed once.

(2) A vacancy in the office of an elected member shall
occur, if the member__

(a) dies;
(b) is adjudged bankrupt;
(c) is sentenced for an offence against any written

law to a term of imprisonment without an option of a
fine;

(d) is absent from three (3) consecutive meetings of
the Honours Committee of which he has had notice;

(e) is physically or mentally incapacitated; or
(f) resigns from office in accordance with

subsection (3).
(3) An elected member may, at any time, resign his

office by giving one (1) month written notice to the Society.
(4) A person elected to fill the vacancy shall serve for the

remainder of the term but a person shall not be so elected
where the remainder of the term is a period of less than six
(6) months. 
... (1) The Honours Committee shall meet, at least twice
annually, at a place and at a time determined by the
Chairperson.

(2) An ordinary meeting of the Honours Committee
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shall be convened upon giving a written notice of at least
fourteen (14) days to the members.

(3) The Chairperson__

(a) may, at his own instance; or
(b) shall at the written request of three (3) or more
members and within seven (7) days of the request,

convene an extraordinary meeting of the Honours
Committee, at a place and at a time appointed by him.
...   (1) The Honours Committee shall regulate its own
procedure.

(2) Half of the members of the Honours Committee
shall form a quorum.

(3) The validity of any of the proceedings of the
Honours Committee shall not be affected by a vacancy in the
membership of the Honours Committee or by a defect in the
appointment of a member, or by reason that a person not
entitled to do so took part in any proceedings.
...   (1) If a member of the Honours Committee is present at
a meeting of the Committee at which any matter which is the
subject of consideration is a matter in which the member or
his immediate family member or his professional or business
partner is directly or indirectly interested in a private or
professional capacity, he shall, as soon as is practicable, after
the commencement of the meeting, disclose his interest.

(2) Unless the Committee otherwise directs, the member
referred to in subsection (1), shall not take part in any
consideration or discussion of, or vote on, any question
touching on the matter.

(3) A disclosure of interest shall be recorded in the
minutes of the meeting at which it is made.
...   The Chief Justice may make rules for the better carrying
out of this Part.

4. paraLeGaLs
when the commission drew its terms of reference, it considered addressing

the issue of paralegals. the thinking of the commission at its inception was that
since paralegals have a right of audience before lower courts especially in
magistrate’s courts at times, there is need for establishing statutory regulation for
paralegals. the commission also considered whether regulation of paralegals
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should be made under the proposed law or should be done by a separate statute.
the commission deliberated on this matter at length and resolved that paralegals
are not legal practitioners and as such, it would not be proper to include their
regulation under an act that regulates legal practitioners. the commission
observed that legislation regulating other professions such as the medical
practitioners and Dentists act196 has in its subsidiary legislation provided for
paramedicals. However, the medical practitioners and Dentists act has only made
provision for training issues and not how they practice under the paramedicals
and allied Health professionals (training) rules. 

the commission observed that matters regulating paralegals go beyond
issues of training and may also extend to regulate their right of audience before
certain courts. notwithstanding the medical practitioners and Dentists act
provision under subsidiary legislation, the commission resolved that the
regulation of paralegals should be left to an entirely separate statute which shall
be enacted upon the carrying out of thorough consultations with interested parties. 

the commission therefore recommends that a special Law commission to
develop legislation on paralegals be established.

5. LonG titLe
the commission examined the long title to the act and observed that while

it is comprehensive with respect to what is provided for under the act, there is
need to add reference to the new parts that have been proposed for inclusion under
the proposed law. the commission also considered that the wording of the long
title should be re-arranged in order to reflect the proposed arrangement of the
parts under the proposed law. the commission therefore recommends the
adoption of the following new long title:

An Act to establish a Council of Legal Education and to provide for 
its functions and management; to establish an Institute of Legal 
Education and to provide for its functions and management; to 
establish criteria for admission of persons to practice as legal 
practitioners in Malawi; to provide for the regulation of legal 
practice in Malawi; to make comprehensive provision for notaries 
public and Senior Counsel; to provide for the professional discipline
of legal practitioners; to provide for the establishment, organization
and administration of the Malawi Law Society; to establish a Fidelity
Fund and for matters incidental thereto and connected therewith
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LeGaL  eDucation  anD  LeGaL  practitioners  biLL,  20…
arranGement  of  sections

section
part i__preLiminary

1. short title and commencement
2. interpretation

part ii__tHe maLawi counciL of LeGaL eDucation
3. establishment of council of Legal education
4. object and functions of the council
5. members of the council
6. tenure and vacancy
7. invited persons
8. meetings of the council
9. procedure of the council
10. powers of the council
11. remuneration
12. secretariat of the council
13. executive Director
14. Duties of the executive Director
15. removal of executive Director
16. staff
17. funding of the council
18. accounting and auditing

part iii__tHe maLawi institute of LeGaL eDucation
19. establishment of the institute of Legal education
20. functions of the institute
21. fees and charges
22. Director
23. Duties of the Director
24. removal of Director
25. staff 
26. consultants and instructors of the institute
27. funding for the institute
28. accounting and auditing

part iV__aDmission to practice
29. admission to practice
30. Qualifications for admission to practice
31. admission to practice of legally qualified public officers
32. admission to practice in a specific cause
33. malawi Law examination
34. attorney General and society party to proceedings
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35. applicant to make full disclosure
36. oath or affirmation before admission

part V__LeGaL practice

37. annual licence
38. unlawfully acting as a legal practitioner, etc., an offence
39. Legal practitioner is officer of court
40. order of precedence
41. Legal practitioners’ list
42. setting up legal practice
43. client’s account
44. accounting for client’s money
45. embezzlement
46. remuneration for lawyers
47. agreement with respect to fees
48. action for recovery of fees
49. Pro bono work
50. clerks to legal practitioner
51. client’s rights and interests

part Vi__notaries pubLic

52. appointment of a notary public 
53. functions of a notary public
54. certificate to practice as a notary public
55. Jurat to state where and when oath, etc. is taken
56. suspension or cancellation
57. unlawfully acting as a notary public
58. powers of the chief Justice

part Vii__senior counseL

59. conferment of senior counsel
60. subsistence of the honour
61. functions of senior counsel
62. number of senior counsel 
63. attorney General, solicitor General
64. Honorary senior counsel
65. Honours committee
66. tenure and vacancy
67. meetings of the Honours committee
68. procedure and quorum
69. Disclosure of interest
70. powers of the chief Justice
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part Viii__estabLisHment of maLawi Law society

71. establishment of malawi Law society
72. objects of society
73. powers of the society
74. membership of the society
75. every legal practitioner to be member of society
76. Honorary members
77. fees and subscription
78. resignation and expulsion
79. cessation of membership
80. election
81. Delegation of powers and functions 
82. society’s powers to make rules

part iX__orGaniZation anD aDministration of tHe society

83. chapters of the society
84. executive committee
85. tenure and vacancy
86. meetings of the society
87. secretariat of the society
88. executive Director
89. Duties of the executive Director
90. removal of executive Director
91. staff
92. funds of the society
93. society Levy
94. penalty upon failure to pay Levy
95. exemption from Levy
96. accounting and auditing

part X__DiscipLine

97. application to all legal practitioners
98. saving powers of the court
99. Disciplinary powers of High court
100. establishment of the complaints committee
101. functions and duties
102. tenure and vacancy
103. proceedings of the complaints committee
104. establishment of the Disciplinary committee
105. functions and duties
106. minutes of meetings
107. tenure and vacancy
108. proceedings of the Disciplinary committee
109. time limits
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110. penalties
111. striking off
112. suspension
113. practising while struck off or suspended
114. publication of names of legal practitioners struck off or suspended
115. re-admission
116. Disclosure of interest
117. evidence
118. right to legal representation
119. oath of secrecy
120. allowances

part Xi__fiDeLity funD

121. establishment of fidelity fund
122. objects of the fund
123. sources of funds
124. insurance contracts for purposes of indemnification
125. possession of fund certificates
126. application for and issue of fidelity fund certificates
127. contributions to fund by legal practitioner
128. payments from the fund
129. Limitation on liability
130. claims against the fund
131. actions against the fund
132. subrogation
133. exemption of fund from certain laws
134. indemnification in respect of certain acts in good faith
135. management and auditing of the fund

part Xii__misceLLaneous

136. powers of the minister
137. repeals and savings
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LEGAL  EDUCATION  AND  LEGAL  PRACTITIONERS
BILL,  201…

A  B I L L
entitled

An Act to establish a Council of Legal Education and to provide
for its functions and management; to establish an Institute of
Legal Education and to provide for its functions and
management; to establish criteria for admission of persons to
practice as legal practitioners in Malawi; to provide for the
regulation of legal practice in Malawi; to make comprehensive
provision for notaries public and Senior Counsel; to provide for
the professional discipline of legal practitioners; to provide for
the establishment, organization and administration of the
Malawi Law Society; to establish a Fidelity Fund and for matters
incidental thereto and connected therewith
enacteD by the parliament of malawi as follows__

part i__preLiminary

1. this act may be cited as the Legal education and Legal
practitioners act, 20... and shall come into force on a date to be
appointed by the minister, by notice published in the Gazette.

2. in this act, unless the context otherwise requires__
“client” means any person on whose account a legal practitioner

.   holds or receives client’s money;

“council” means the council of Legal education established under
section 3;
“institute” means the institute of Legal education established
under section 19;
“legal practitioner” means a person__

(a) who has been admitted to practice the profession of the law
before a court; and

(b) whose name has been inscribed upon the roll;
“malawi Law examination” means examination in the local laws,
legal practice and procedure of malawi set by the institute, from
time to time, in accordance with section 33;
“registrar” means the registrar of the High court;
“roll” means the roll of Legal practitioners maintained by the
registrar on which is inscribed the name of every person admitted
to practice as a legal practitioner;
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“society” means the malawi Law society established under
section 71.

part ii__tHe maLawi counciL of LeGaL eDucation

3. there is hereby established a council of legal education which
shall be a body corporate to be styled “the malawi council of Legal
education” with perpetual succession and a common seal, with
power to hold land, to sue and be sued in its corporate name.

4.__(1) the object and purpose for which the council is
established is to exercise general supervision and control over legal
education in malawi and to advise the Government in relation to all
aspects of legal education.

(2) without prejudice to the generality of subsection (1), the
functions of the council shall include to__

(a) administer, regulate, manage and control the institute;
(b) make rules for the syllabus and curriculum of legal

education, and for attendance at law schools, in malawi;
(c) advise and make recommendations to the minister generally

on matters relating to legal education and the requisite
qualifications for the admission and enrollment of legal
practitioners;

(d) set criteria for accrediting institutions offering or intending
to offer legal education;

(e) accredit schools and colleges offering or intending to offer
legal education in malawi;

(f) approve qualifications of persons with law degrees obtained
from other countries; and

(g) perform such other functions and deal with such matters
relating to legal education as the minister may, in writing, from
time to time, direct.
5.__(1) the council shall consist of the chief Justice or a serving

Judge appointed by the chief Justice, who shall be chairperson of the
council, and the following other members__

(a) the attorney General or his designated representative;
(b) a serving Judge appointed by the chief Justice;
(c) a magistrate appointed by the chief Justice;
(d) the chairperson of the malawi Law society;
(e) two (2) legal practitioners in the public service appointed by

the minister;
(f) two (2) legal practitioners of at least ten (10) years standing
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at the bar nominated by the society and appointed by the minister;
and

(g) two (2) law lecturers in malawi appointed by the minister.
(2) the council shall elect, at its first meeting, from among its

members, a Vice-chairperson.
(3) the executive Director of the council shall be the secretary to

the council.
6.__(1) a person appointed to the council, other than an ex-officio

member, shall hold office as a member of the council for a period of
four (4) years and may be eligible for reappointment for one (1) more
term.

(2) a vacancy in the office of an appointed member shall occur, if
the member__

(a) dies;
(b) is adjudged bankrupt;
(c) has physical or mental incapacity;
(d) is sentenced under any written law to a term of imprisonment

without an option of a fine;
(e) ceases to possess the qualification necessary as a prerequisite

to appointment;
(f) is absent from three (3) consecutive meetings of the council,

of which he has had notice; or 
(g) resigns in accordance with subsection (3).

(3) an appointed member may at any time resign his office by
giving one (1) month written notice to the minister.

(4) an appointed member may be removed from office by the
minister before the expiration of his term of office, on the following
grounds__

(a) incompetence; or
(b) misconduct.

(5) a vacancy in the membership of the council shall be filled, for
the remainder of the term, by the appointment of a new member:

provided that if the remaining period is less than six (6) months,
the vacancy may not be filled until the expiry of the period.

7. the council may, in its discretion at any time and for any
period, invite any person to attend any meeting of the council and
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take part in the deliberations of the council, but the invited person
shall not be entitled to vote at any meeting.

8.__(1) the council shall meet, at least once every three (3)
months, at a place and at a time determined by the chairperson. 

(2) an ordinary meeting of the council shall be convened upon
giving a written notice of at least fourteen (14) days to the members.

(3) the chairperson__

(a) may, at his own instance, or
(b) shall at the written request of three (3) or more members and

within seven (7) days of the request, 
convene an extraordinary meeting of the council, at a place and at
a time appointed by him.
9.__(1) the council may regulate its own procedure.
(2) the quorum of the council shall be five (5) members.
(3) the validity of any of the proceedings of the council shall not

be affected by a vacancy in the membership of the council or by a
defect in the appointment of a member, or by reason that a person not
entitled to do so took part in any proceedings.

10. for the better performance of its functions, the council shall
have power to__

(a) establish committees and delegate to any of the committees
any of its functions as the council considers necessary;

(b) enter into a contract or agreement;
(c) raise money by way of loans or overdrafts;
(d) receive donations of money or other property from any

person or body of persons for the furtherance of its functions;
(e) publish, from time to time, professional or other information

which it deems necessary or expedient for the performance or
exercise of the functions of the council; and

(f) to do any act, matter or thing it deems necessary for fulfilling
the functions of the council.
11. members of the council shall be paid an allowance determined

by the minister from time to time.
12. the secretariat of the council shall consist of the executive

Director and other members of staff of the council appointed under
this act.
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13.__(1) there shall be the office of the executive Director of the
council who shall be the chief executive officer of the council and
shall perform duties assigned to his office by the council from time
to time. 

(2) the executive Director shall be appointed by the council, on
terms and conditions determined by the council. 

(3) the executive Director shall be a person who has a
qualification in law and has practiced the profession of the law for at
least ten (10) years.

(4) the executive Director shall hold office for a period of three
(3) years and may be re-appointed.

14.__(1) subject to the general and special directions of the
council, the  executive Director shall be responsible for the day to
day management of the council and shall exercise executive and
administrative control over the  staff of the council.

(2) the executive Director or any other officer of the council that
the executive Director may designate, shall attend meetings of the
council or of any committee of the council and may address the
meetings but shall not vote on any matter.

(3) a person presiding at any meeting referred to in subsection (2)
may, for good reason, require the executive Director or the officer
referred to in that subsection, to withdraw from the meeting. 

15.__(1)the council may remove the executive Director from
office, on the following grounds__

(a) misconduct;
(b) incompetence;  
(c) physical or mental incapacity; 
(d) bankruptcy; or
(e) where he is otherwise unable or unfit to discharge the

functions of his office.
(2) the council shall only remove the executive Director from

office upon giving him a reasonable opportunity to be heard.
16.__(1) the council may appoint other staff of the council,

subordinate to the executive Director, as the council considers
necessary for the proper discharge of its functions.

(2) the council may, by directions in writing, delegate to the
executive Director, the appointment of junior officers of the council
as specified in the directions.
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(3) the executive Director shall report to the council, at its regular
meetings or as the council may request, every appointment made
pursuant to subsection (2).

17.__(1) the funds of the council shall consist of__

(a) sums appropriated by parliament for purposes of the
council; and

(b) money raised by the council by way of fees, donations,
subscriptions, gifts or charges.
(2) the council shall apply its funds for the purposes of its

objectives and may invest any surplus of its funds. 
18.__(1)the council shall keep and maintain proper books and

records of account of its funds and property and shall in every respect
comply with the public audit act. 

(2) the accounts of the council shall be examined and audited
annually by the auditor General or an auditor appointed by the
council and approved by the auditor General, but the minister may
direct that the accounts of the council be examined and audited at
any time.

part iii__tHe maLawi institute of LeGaL eDucation

19.__(1) there is established an institute of legal education to be
styled “the malawi institute of Legal education” (otherwise referred
to as the  “institute”).

(2) the institute shall be subject to the general or special directions
of the council in carrying out its functions.

20.__(1) the functions of the institute shall be to provide practical
legal training in courses approved by the council for purposes of the
practice of law in malawi, and the training shall be at post-graduate
level.

(2) without prejudice to the generality of subsection (1), the
functions of the institute shall be to__

(a) set minimum education entry qualifications, approved by the
council, for persons seeking enrollment at the institute;

(b) set and conduct, on behalf of the council, the malawi Law
examinations;

(c) organize and conduct courses__

(i) of instruction for the acquisition of legal knowledge and 
professional skills by persons seeking to be admitted as legal 
practitioners in malawi;
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(ii) in legislative drafting;
(iii) for public officers with a view to promote their better
understanding of the law;
(iv) for paralegals as prescribed by the council; and
(v) for continuing legal education;

(d) hold seminars and conferences on legal matters;
(e) award certificates, fellowships, scholarships, bursaries and

such other awards as prescribe d by the council; and
(f) perform any other functions as directed in writing by the

council, from time to time. 
21.__(1) the institute may charge and receive fees and other

charges as approved by the council, for any courses, training
programmes or activities offered by the institute.

(2) all persons enrolled with the institute for any course or
attending any programme or activity offered by the institute shall be
liable to pay to the institute, fees or charges for the course,
programme or activity, and for any services or facilities offered by the
institute.

22.__(1) there shall be the office of the Director of the institute,
which shall be a public office. 

(2) the Director shall be appointed by the council, on terms and
conditions determined by the council. 

(3) the Director shall be a person who has a qualification in law
and has continually practiced the profession of law for at least ten
(10) years prior to his appointment.

(4) the Director shall hold office for a period of three (3) years and
may be re-appointed.

23.  subject to the general and special directions of the council,
the Director shall be responsible for the day to day management of
the institute and shall exercise executive and administrative control
over the other staff of the institute.

24.__(1)the council may remove the Director from office, on the
following grounds__

(a) misconduct;
(b) incompetence;  
(c) incapacity; 
(d) bankruptcy; or
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(e) where he is otherwise unable or unfit to discharge the
functions of the Director.
(2) the council may only remove the Director from office upon

giving him an opportunity to be heard.
25.__(1) the council may appoint other officers of the institute,

subordinate to the Director, as the council considers necessary for the
proper discharge of the functions of the institute under the act.

(2) the officers referred to in subsection (1) shall be officers in the
public service and appointed on terms and conditions determined by
the council.

(3) the council may, by directions in writing, delegate to the
Director, the appointment of junior officers of the institute as
specified in the directions.

(4) the Director shall report to the council, at its regular meetings
or as the council may request, every appointment made pursuant to
subsection (3).

26.__(1) the council may engage persons to serve as consultants
or instructors to the institute on terms and conditions as determined
by the council.

(2) the council shall engage persons as consultants to the institute
under subsection (1) on account of their knowledge, experience or
competence in relation to the work of the institute and shall assign to
the consultants tasks for the discharge of the functions of the institute.

27.__(1) the institute shall be adequately funded by the council
and may raise money by way of fees, donations, subscriptions, gifts
or charges.

28.__(1)the institute shall keep and maintain proper books and
records of account of its funds and shall in every respect comply with
the public finance management act. 

(2) the accounts of the institute shall be examined and audited
annually by the auditors appointed by the council, but the council
may direct that the accounts of the institute be examined and audited
at any time.

part iV__aDmission to practice

29.__(1) a person shall not practice as a legal practitioner in
malawi, unless he has been admitted to practice in accordance with
this act.

(2) a person shall not apply for admission to practice as a legal

26th July, 2013 155

staff

consultants
and instructors
of the institute

funding of the
institute

accounting
and auditing 
cap. 37:01

admission to
practice



practitioner, unless he qualifies for admission in accordance with
section 30.

(3) an application for admission to practice as a legal practitioner
shall be made by petition, to be verified by an affidavit of the
petitioner and shall be heard by the chief Justice in open court.

(4) the chief Justice may make rules generally regulating the
procedure for the admission to practice of any person and more
particularly concerning the form of any petition, the affidavit or other
annexures required to be filed with any petition, and their form, the
procedure on the hearing of a petition, the order to be made after a
hearing, the oath or oaths to be taken by any person admitted to
practice.

30.__(1) a person may be admitted to practice as a legal
practitioner if he is a citizen of malawi at the date of the filing of his
petition for admission, and if he holds__

(a) a degree in law awarded by an institution accredited to offer
legal education by the council; or

(b) a foreign law qualification as defined in subsection (4), 
and has enrolled with the institute for a period of not less than

one (1) year and has passed the malawi Law examination.
(2) if a citizen of malawi has been admitted to practice as a legal

practitioner  in a country which applies, as its prevailing system of
law,__

(a) the common Law or a legal system founded wholly or in
part on the common Law; or 

(b) the roman-Dutch Law, as practiced in southern africa,
he may, upon passing the malawi Law examination, apply to the
chief Justice, for admission to practice as a legal practitioner.
(3) a citizen of malawi who holds a foreign law qualification shall

not be eligible to be admitted to practice, unless__

(a) the foreign law qualification was obtained from a jurisdiction
that applies, as its prevailing basic system of law,__

(i) the common Law or a legal system founded wholly or in
part on the common Law; or

(ii) roman-Dutch law as applied and practiced in countries of
southern africa;
(b) in the jurisdiction from which the foreign law qualification

was obtained, he is either__
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(i) admitted to practice the profession of law and is not under
any disciplinary charge for professional misconduct; or

(ii) eligible to practice the profession of law, unless, although
otherwise eligible, he is denied such eligibility solely on the
ground that he is not a citizen or a resident of, or does not owe
allegiance to, or solely to, the country or territory of that
jurisdiction; and
(c) he has passed the malawi Law examination.

(4) for the purpose of this part, a “foreign law qualification” is an
undergraduate degree in law, taught in the english language,
comprising subjects specified by the council from time to time and
obtained from a jurisdiction other than malawi, and__

(a) was obtained pursuant to a course of undergraduate study,
with a university or similar institution, that is designed to last at
least three (3) academic years;

(b) is, as assessed by the council, comparable in scope to the
undergraduate degree in law awarded by a public university in
malawi, designated for that purpose by the council or otherwise to
be of the appropriate scope for the training of a person to qualify
him to practice the profession of law; and

(c) constitutes qualifying training towards eligibility for
admission to practice the profession of law in the jurisdiction from
which it was obtained.
(5) in assessing a foreign law qualification for purposes of its

recognition, the council shall consider__

(a) the subjects of law studied;
(b) the content and duration of the courses of study that led to

the award of the law degree;
(c) the basic system of law applied in the jurisdiction from

which the degree was obtained;
(d) whether the applicant was admitted to practice the profession

of law in the jurisdiction from which the qualification was
obtained, and, if not, whether he fulfilled all the eligibility
requirements for admission to practice the profession of law in that
jurisdiction save only as otherwise provided in section 30
(3)(b)(ii); and

(e) other matters of proficiency as may appear relevant to the
council.
(6) on presentation of a petition for the application to be admitted

26th July, 2013 157



to practice the profession of the law in malawi, an applicant shall pay
an admission fee prescribed in the first schedule.

(7) for purposes of this part, “southern africa” includes countries
listed in the second schedule.

31.__(1) a person who__

(a) has been admitted to practice as a legal practitioner in a
country, other than malawi, which applies, as its prevailing system
of law,__

(i) the common Law or a legal system founded wholly or in
part on the common Law; or

(ii) the roman-Dutch Law, as practiced in southern africa;
and
(b) has been in active employment, in a judicial or legal capacity

in public service, performing legal duties on behalf of the
Government for a period of at least one (1) year, may, on making
an application to the chief Justice in that behalf, be admitted by the
chief Justice, after consultation with the council, to practice as a
legal practitioner.
(2) every application under subsection (1) shall be by petition

addressed to the chief Justice and verified by affidavit of the
applicant and shall be made within ninety (90) days from the date of
completing the qualifying period specified under subsection (1).

(3) the chief Justice may hear an application made out of time
upon good cause being shown, by affidavit of the applicant, as to why
the application was not made within the prescribed period.

32.__(1) the chief Justice may, without formality, admit to
practice as a legal practitioner for the purpose of a specific cause or
matter, any person who, in the opinion of the chief Justice__

(a) has sufficient legal knowledge and qualifications;
(b) is of good character;
(c) has come to malawi for the purpose of appearing in the

specific cause or matter; 
(d) has paid a fee to the society as prescribed in the first

schedule; and
(e) has paid a contribution to the fidelity fund, as determined by

the society.
(2) a person admitted to practice in accordance with this section

shall for purposes of this act, be deemed to be a legal practitioner for
the period he is required to appear in the cause or matter.
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33.__(1) except as otherwise provided under this act, a person
who seeks to be admitted to practice law in malawi shall be required
to take the malawi Law examination. 

(2) a petition for admission shall not be heard, unless the institute
has certified in writing to the registrar that the applicant has passed
the malawi Law examination.

(3) the malawi Law examination shall be set, conducted and
managed by the institute, and for that purpose the institute shall__

(a) develop a syllabus in respect of which candidates shall be
examined and shall make the syllabus generally available; and

(b) make available to every candidate, at least thirty (30) days
before the date of the examination, a copy of the syllabus for the
examination.
(4) the institute shall review the syllabus from time to time. 
(5) the institute may enlist the services of any person, body or

institution with relevant expertise to assist it with the development of
the syllabus referred to in subsection (3) and the setting, conduct or
management of the malawi Law examination.

(6) a candidate of the malawi Law examination shall, before
taking the examination,__

(a) produce the original copy of his qualification for recognition
by the institute; and

(b) pay to the institute such fees, as may be prescribed.
(7) any examination fee paid by a candidate shall not be

refundable whether the candidate passes or fails the examination.
(8) a candidate who fails the malawi Law examination and

disputes the results may appeal to the council to have his answers 
re-marked and the council, if satisfied with the reasons in support of
the appeal, shall direct that the answers be re-marked within a
reasonable time by any other competent person appointed by the
institute for that purpose.

(9) a candidate who fails the malawi Law examination may 
re-take the examination for a maximum of four (4) times subsequent
to the first attempt.

34.__(1) a person applying for admission to practice as a legal
practitioner shall serve the petition on the attorney General and the
society.

(2) the attorney General or the society may reply to any matter
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raised in the petition and shall be given an opportunity to be heard at
the hearing of any application by any person, for admission to
practice as a legal practitioner.

35.__(1) in an application for admission to practice as a legal
practitioner, the applicant shall make full disclosure of all material
facts that would affect the outcome of his application.

(2) if the applicant does not make full disclosure of all material
facts in his application, the attorney General or the society may, at
any time that the material facts come to their knowledge, apply to the
chief Justice to nullify the admission.

(3) the attorney General or the society may, in addition to the
application under subsection (2), institute disciplinary or legal
proceedings against the applicant. 

36.__(1) a person who applies to be admitted to practice the
profession of law in malawi, shall, before he is admitted, take an oath
or affirmation prescribed in the third schedule, that he shall__

(a) uphold the constitution of the republic of malawi;
(b) uphold the interests of their clients; and
(c) maintain the integrity of the profession of law.

(2) the registrar shall administer the oath or affirmation
prescribed under this section.

part V__LeGaL practice

37.__(1) every legal practitioner shall on admission, pay the
admission fee prescribed in the first schedule and shall, in the year
of his admission, and annually thereafter, take out an annual licence
for which he shall pay the fee specified therein.

(2) every licence to practice shall expire on 31st January next
following the date of its issue, and every legal practitioner desirous of
practising thereafter shall renew his licence.

(3) a legal practitioner shall not be entitled to practice unless he
has had issued to him a valid licence to practice.

(4) the society shall not issue a licence to practice to a legal
practitioner, unless the legal practitioner has__

(a) paid the annual subscription to the society;
(b) performed the full hours prescribed for the annual mandatory

pro bono work as determined by the society, from time to time;
(c) attained the minimum number of units of continuing legal
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education; 
(d) paid an annual contribution to the fidelity fund;
(e) a valid annual professional indemnity insurance cover; and
(f) where applicable, complied with penalties imposed under this

act.
(5) where a legal practitioner does not renew his licence to

practice for a period of six (6) months after its expiry, such a licence
shall only be renewed with the consent of the chief Justice, upon
application for renewal by the legal practitioner and the application
shall be supported by affidavit stating the reasons why the licence
was not renewed on time.

(6) subject to subsection (2), every legal practitioner shall annually
deliver to the society, an accountant’s certificate in accordance with
the Legal practitioners (accountants’ certificates) rules.

(7) subsections (4)(b), (d) and (e) shall not apply to legal
practitioners in the public service.

38.__(1) a person who is not, or who has ceased to be, entitled to
practice as a legal practitioner by virtue of this act or any other
written law, and who, unless he proves that the act was not done in
expectation of any fee, gain, reward, either directly or indirectly, does
any of the following acts__

(a) commences, carries on or defends any action, suit or other
proceedings in the name of any other person or in his own name,
or does any act required by law to be done by a legal practitioner
in a court;

(b) draws or prepares any instrument relating to real or personal
property or any proceeding in law or draws or prepares any
document or caveat relating to land registration; or

(c) does any other work in respect of which scale or minimum
charges are laid down by the Legal practitioners (scale and
minimum charges) rules, or by any other rules for the time being
in force prescribing or relating to charges for any services to be
performed by a legal practitioner, 

commits an offence and shall, upon conviction, be liable to a
fine of five million Kwacha (K5,000,000) and imprisonment for
ten (10) years. 
(2) the society may prosecute a person who contravenes this

section but shall not prosecute a person for an offence under this
section__
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(a) without the written consent of the Director of public
prosecutions; and

(b) for any work restricted by this section which is regulated by
an act of parliament.
(3) this section shall not extend to__

(a) any public officer drawing or preparing instruments in the
course of his duty; or

(b) any person employed merely to engross any instrument or
proceeding.
(4) for the purpose of this section, the expression “instrument”

does not include__

(a) a letter or power of attorney under seal;
(b) a transfer of stock containing no trust or limitation thereof;
(c) a letter written for the purpose of collection of monies;
(d) an undefended trademark or patent application; or
(e) a passport application.

(5) nothing in this section shall be deemed to limit the right of any
person to appear on his own behalf before any court in proceedings
to which he is a party.

39.  every legal practitioner shall be deemed to be an officer of the
court.

40.  Legal practitioners shall take precedence in the following
order__

(a) the attorney General;
(b) the solicitor General;
(c) senior counsel, according to the date of their conferment;
(d) the chairperson of the society; and
(e) legal practitioners according to the date they signed the roll.

41.__(1) the society shall publish, soon before or after 31st
march, in the Gazette and in at least two (2) newspapers with the
widest circulation each year, a Legal practitioners List (in this act
otherwise referred to as the “List”) of all legal practitioners licensed
to practice the profession of the law during that year.

(2) the List shall include, with respect to a legal practitioner, the
following information__
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(a) his name and address;
(b) the year in which he was admitted to practice in malawi; and
(c) other biographical information on his legal and educational

background.
42.  a legal practitioner shall not establish a legal firm, whether as

sole practitioner or in partnership with other legal practitioners,
unless__

(a) the legal practitioner has been practising the profession of
the law for at least five (5) years; and

(b) the principal office of the firm and any branch thereof
complies with the Legal practitioners practice rules.
43.__(1) a legal practitioner who receives or is due to receive

client’s money, shall not hold or receive client’s money without first
opening a client’s account at a bank in his name or the name of his
firm in which name, the word “client” appears.

(2) every legal practitioner shall, immediately upon receipt of
client’s money and without delay, deposit the client’s money or any
money that he elects to pay into a client’s account, in to the client’s
account.

(3) a legal practitioner may keep as many client’s accounts as he
thinks fit.

(4) a legal practitioner who receives or is due to receive client’s
money shall comply with the Legal practitioners accounts rules.

44.__(1) every legal practitioner shall, at all times, keep proper
books of accounts, as necessary__

(a) to show all his dealings with regard to__

(i) client’s money held, received or paid by him; or 
(ii) any other money dealt with by him through a client’s

account; and 
(b) to distinguish the money held, received or paid by him on

account of each separate client and to distinguish that money from
other money held, received, or paid by him on any other account.
(2) every legal practitioner shall preserve for at least seven (7)

years from the date of the last entry, all accounts, books, ledgers or
records kept by him under this part.

(3) a legal practitioner who contravenes this section shall be liable
to disciplinary action.
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45.__(1) where it is proved to the satisfaction of the court that a
legal practitioner has, in the course of carrying out his duties,
received or has in his custody or under his control any money or other
property on behalf of another person, whether it is his client or not,
and the legal practitioner is unable to produce to the client or the
other person on whose behalf he holds the money or property or make
due account for the money or property, the legal practitioner shall,
unless he satisfies the court to the contrary, be presumed to have
embezzled the money or other property.

(2) a legal practitioner who contravenes this section commits an
offence and shall, upon conviction, be liable to imprisonment for ten
(10) years.

46.__(1) there shall be a remuneration committee of the society
which shall consist of five (5) legal practitioners, two (2) of whom
shall be senior counsel, elected by the society at the annual General
meeting.

(2) the remuneration committee shall advise on and recommend
to the chief Justice all matters regarding remuneration of legal
practitioners.

(3) the chief Justice shall, on the recommendation of the
remuneration committee, by rules,__

(a) prescribe both scale charges and minimum charges that may
be levied by legal practitioners; and

(b) provide for the taxation of costs and the remuneration of
legal practitioners.
(4) the members of the remuneration committee shall hold office

for a period of two (2) years and may be eligible for re-election.
(5) the scale and minimum charges prescribed under this section

are exclusive of tax. 
47.__(1) subject to section 46 or any other written law, a legal

practitioner and his client may, before, after or in the course of any
contentious business make an agreement in writing fixing the amount
of the legal practitioner’s remuneration in respect thereof and the
agreement shall be binding on the parties, where it is signed by both
parties.

(2) a party to the agreement under subsection (1) may, within six
(6) months after execution of the agreement, apply to the registrar to
have the agreement set aside or varied on the ground that it is harsh,
unconscionable, exorbitant or unreasonable.

(3) the registrar may, after hearing an application made under
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subsection (2), order that__

(a) the agreement be upheld; 
(b) the agreement be varied by substituting the amount of

remuneration fixed by the agreement for an amount that the
registrar may deem just;

(c) the agreement be set aside; or
(d) the amount in question be taxed.

(4) where, after a legal practitioner has performed part of the
business to which the agreement made under this section applies and
the legal practitioner dies or becomes incapable of acting, or the
client changes his legal representative, any party, or the personal
representatives of any party to the agreement, may apply to the
registrar to have the agreement varied or set aside.

(5) an application made under subsection (4) shall be dealt with in
accordance with subsection (2).

48.__(1) a legal practitioner may not bring an action for the
recovery of costs due to him or his firm until expiry of three (3)
months after the bill of costs has been delivered to the client.

(2) where a legal practitioner has reasonable belief that his client
is likely to leave malawi before the expiry of the three (3) months,
the legal practitioner may, with leave of the court, commence the
action referred to in subsection (1) before the expiry of three (3)
months. 

49.__(1) the society shall allocate pro bono work to every legal
practitioner annually.

(2) when allocating the pro bono work, the society shall have
regard to pro bono work that a legal practitioner already undertook on
his own in that particular year and any outstanding pro bono work
that a legal practitioner may have. 

(3) where a legal practitioner informs the society that he is not
able to perform the pro bono work, he shall pay to the society an
amount of money, determined by the society, with which the society
shall hire services of another legal practitioner to perform the work.

(4) a legal practitioner who contravenes this section shall be liable
to disciplinary action.

(5) this section shall not apply to legal practitioners employed in
the public service.

50.__(1) where__
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(a) a person who is or was a clerk to a legal practitioner,  has
been convicted of an offence involving fraud or of any other
offence in respect of any money or property belonging to, held or
controlled by the legal practitioner by whom he is or was employed
or any client of the legal practitioner; or

(b) it appears to the society that a person who is or was a clerk
to a legal practitioner, has been a party to any act or default of the
legal practitioner in respect of which an order has been made under
section 99, the society may make an application, by summons
returnable in chambers, to the High court, for an order directing
that, as from a date specified in the order, any legal practitioner
shall not, in connexion with his practice as a legal practitioner, take
or retain the clerk in his employment, or remunerate the clerk,
without the written consent of the society.

(2) the High court shall have power to make an order referred to
in subsection (1), and to order the payment of costs by any party, but
the order shall not be made against any person without giving him an
opportunity of being heard and of calling witnesses.

(3) an application under this section may be heard by any judge.

(4) every order under this section shall be filed with the registrar,
and the file shall be open to inspection by any legal practitioner
without payment but shall not be open to inspection by any person
other than a legal practitioner.

(5) a clerk, in respect of whom an order under subsection (1) has
been made, shall not be employed in the practice of any legal
practitioner until the order expires or is revoked.

51.__(1) a legal practitioner who is struck off the roll or is
suspended from practice shall, within twenty one (21) days from the
date of striking off or suspension, as the case may be, make
arrangements for availing to his clients or another legal practitioner
instructed by his clients or himself__

(a) all deeds, wills or testamentary documents, documents
constituting or evidencing title to any property, papers, books of
account, records, vouchers and other documents in his or his firm’s
possession or control, or relating to any trust of which he is a sole
trustee, or co-trustee with one or more of his partners, clerks or
servants; and

(b) all sums of money due from him or his firm or held by him
or his firm on behalf of his clients or subjected to any trust as
aforesaid.
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(2) where a legal practitioner struck off the roll fails to comply
with subsection (1), the society shall order him, to produce or deliver
documents or property referred to in subsection (1) to another legal
practitioner appointed by the society within a period prescribed by
the society.

(3) a person who has possession or control of the documents or
property referred to in subsection(1) and does not comply
immediately with   requirements imposed under this section, commits
an offence and shall, upon conviction, be liable to a fine of five
hundred thousand Kwacha (K500,000) and six (6) months
imprisonment.

(4) a legal practitioner appointed by the society under subsection
(2) shall make inquiries to ascertain the ownership of the documents
or property and shall deal with those documents or property in
accordance with the directions given to him by the owner.

(5) the society shall also exercise its powers mutatis mutandis
under subsection (2), with necessary modifications, in relation to a
legal practitioner who_

(a) dies;
(b) abandons his practice;
(c) is adjudged bankrupt or makes a composition or arrangement

with his creditors; or 
(d) is prevented, for any other reason, from performing his

functions as a legal practitioner, and where the society is satisfied
that his clients are likely to suffer due to his failure to make
suitable arrangements as referred to in subsection (1).
(6) a legal practitioner who is struck off or suspended is entitled to

receive fees for work done prior to and notwithstanding the striking
off or suspension.

part Vi__notaries pubLic

52.__(1) a legal practitioner holding a licence to practice the
profession of law and who has been so practising for at least ten (10)
years may apply to the chief Justice for a certificate entitling him to
practice as a notary public.

(2) in considering the application for the certificate referred to in
subsection (1), the chief Justice shall have regard to the requirements
of the public for notarial services and the number of notaries public
already practising in the district in which the applicant resides.
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(3) the granting of a certificate to practice as a notary public shall
be in the sole discretion of the chief Justice and the certificate shall
not be granted to a legal practitioner who has not held a licence to
practice for three (3) years prior to his application, unless the chief
Justice for good reason thinks fit so to do.

(4) the registrar shall maintain a register for notaries public
which shall include__

(a) the name of the notary public;
(b) the date of appointment to practice as a notary public; and
(c) the location and address of the notary public.

53. the functions of a notary public shall include__

(a) attesting to the signature and execution of documents;
(b)authenticating execution of documents;
(c) authenticating the contents of documents;
(d) administering oaths and declarations;
(e) attending upon the drawing up of bonds;
(f) drawing deeds, sales or purchases of property, wills and other

legal documents for use abroad; 
(g) authenticating documents to deal with the administration of

the estate of people who are abroad, or own property abroad; 
(h) authenticating personal documents and information for

immigration or emigration purposes, or marriage applications or
for purposes of  working abroad;

(i) authentication of translations from foreign languages to
english and vice versa;

(j) taking evidence in malawi as a commissioner for oaths for
foreign courts;

(k) provision of notarial copies;
(l) preparing and witnessing powers of attorney, corporate

records, contracts for use in malawi or other countries;
(m) authenticating company and business documents and

transactions;
(n) conducting international domain name transfers; and
(o) any other function prescribed by an act of parliament.

54.__(1) a certificate to practice as a notary public shall be in the
form set out in part i of the fourth schedule hereto and shall entitle
the person named on it, upon payment of a fee set out in the first
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schedule hereto, to practice as a notary public until the 31st march
next following the date of issue and to levy fees in accordance with
part ii of the fourth schedule hereto.

(2) every such certificate shall, on the expiry of its validity, be
renewed by the chief Justice for a period of one year, by endorsement
thereon by the registrar of the High court, upon the application of
the person named therein, and upon payment of the fees set out in the
first schedule hereto.

(3) the granting of every certificate under this section and every
renewal thereof shall be recorded in the register.

(4) when a certificate granted under the section has been lost,
destroyed or damaged, it shall be replaced by a fresh certificate upon
the application by the person named on it and upon payment of the
fee set out in the first schedule hereto.

(5) the registrar shall keep a separate register for renewal of
certificates of notaries public. 

55. a notary public before whom an oath, affidavit, declaration or
acknowledgement is taken or made shall state truly in the jurat or
attestation at what place and on what date the oath, affidavit,
declaration or acknowledgement is taken or made.

56. the chief Justice may__

(a) suspend or cancel a certificate granted under section 54, if a
notary public ceases to be entitled to practice as a legal
practitioner; or 

(b) cancel a certificate granted under section 54, if, in the
opinion of the chief Justice, the notary public fails to carry out his
duties as a notary public satisfactorily.
57.__(1) a person shall not hold himself out to be a notary public

or receive a fee or reward as a notary public without being entitled to
practice as or perform duties of a notary public.

(2) a person who contravenes this section commits an offence and
shall, upon conviction, be liable to a fine of two hundred and fifty
thousand Kwacha (K250,000) or for a subsequent offence to a fine of
five hundred thousand Kwacha (K500,000) and imprisonment for six
(6) months. 

(3) nothing in this section shall be construed so as to exempt a
person from any prosecution under any other law to which he would
otherwise be liable so long as the person shall not be punished twice
for the same offence.
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58. the chief Justice may make rules for the better carrying out
of this part.

part Vii__senior counseL

59.__(1) the president may, on recommendation of the Honours
committee, confer on a legal practitioner the honour of senior
counsel.

(2) a legal practitioner may apply, in a prescribed manner, to the
attorney General for letters patent entitling him to be conferred the
honour of senior counsel, if the legal practitioner-

(a) is of irreproachable character;
(b) has been practising the profession of the law for a period of

or for periods amounting in all to at least fifteen (15) years whether
in public service or otherwise; and

(c) has made significant contribution towards the development
of the law in malawi.
(3) subject to subsection (2), the Honours committee may, of its

own motion, recommend to the president that a legal practitioner be
conferred the honour of senior counsel.

60.__(1) the honour of senior counsel shall subsist for life.
(2) a person who has been conferred the honour of senior counsel

shall be entitled to add the words “senior counsel (sc)” after his
name.

(3) if circumstances arise which would otherwise disqualify a
person from being conferred the honour of senior counsel, the
Honours committee shall recommend to the president to withdraw
the conferment of the honour of senior counsel from the person.

61. a senior counsel shall upon conferment of the honour become
an advisor to the president on any matter pertaining to the
constitution or any law, at the request of the president.

62. where the president is conferring the honour of senior
counsel, the  number of senior counsel being conferred shall not
exceed four (4) legal practitioners during one (1) calendar year__

provided that the number of four (4) shall not include a serving
attorney General or solicitor General, as the case may be.

63. notwithstanding section 62, the president may confer the
honour of senior counsel on a sitting attorney General or solicitor
General who has served that office for at least two (2) years.
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64. the president may, after consultation with the Honours
committee, confer on any person, as he deems fit, the honour of
senior counsel honoris causa if the person consents to the
conferment.

65. there shall be an Honours committee which shall consist
of__

(a) the chief Justice, who shall be the chairperson;
(b) the attorney General;
(c) the solicitor General, who shall be the secretary;
(d) two (2) senior counsel, nominated by the society;
(e) the chairperson of the society; and
(f) a Dean of Law at a public university.

66.__(1) the members of the Honours committee, other than 
ex-officio members, shall hold office for a term of three (3) years and
may be re-appointed once.

(2) a vacancy in the office of an elected member shall occur if the
member__

(a) dies;
(b) is adjudged bankrupt;
(c) is sentenced for an offence against any written law to a term

of imprisonment without an option of a fine;
(d) is absent from three (3) consecutive meetings of the Honours

committee, without reasonable cause, of which he has had notice;
(e) is physically or mentally incapacitated; or
(f) resigns from office in accordance with subsection (3).

(3) an elected member may, at any time, resign his office by giving
one (1) month written notice to the society.

(4) a person elected to fill the vacancy shall serve for the
remainder of the term but a person shall not be so elected where the
remainder of the term is a period of less than six (6) months. 

67.__(1) the Honours committee shall meet, at least twice
annually, at a place and at a time determined by the chairperson. 

(2) an ordinary meeting of the Honours committee shall be
convened upon giving a written notice of at least fourteen (14) days
to the members.

(3) the chairperson__

26th July, 2013 171

Honorary
senior
counsel

Honours
committee 

tenure and
vacancy

meetings of
the Honours
committee



(a) may, at his own instance; or
(b) shall, at the written request of three (3) or more members and

within seven (7) days of the request, 
convene an extraordinary meeting of the Honours committee at

a place and at a time appointed by him.
68.__(1) the Honours committee shall regulate its own procedure.
(2) Half of the members of the Honours committee shall form a

quorum.
(3) the validity of any of the proceedings of the Honours

committee shall not be affected by a vacancy in the membership of
the Honours committee or by a defect in the appointment of a
member, or by reason that a person not entitled to do so took part in
any proceedings.

69.__(1) if a member of the Honours committee is present at a
meeting of the committee at which any matter which is the subject of
consideration is a matter in which the member or his immediate
family member or his professional or business partner is directly or
indirectly interested in a private or professional capacity, he shall, as
soon as is practicable, after the commencement of the meeting,
disclose his interest.

(2) unless the committee otherwise directs, the member referred
to in subsection (1), shall not take part in any consideration or
discussion of, or vote on, any question touching on the matter.

(3) a disclosure of interest shall be recorded in the minutes of the
meeting at which it is made.

70. the chief Justice may make rules for the better carrying out
of this part.

part Viii__estabLisHment of maLawi Law society

71. there is established a body corporate to be known as the
“malawi Law society” with perpetual succession and a common seal,
with power to hold land, to sue and be sued in its corporate name.

72.__ the objects for which the society is established are to__

(a) represent, protect and assist legal practitioners  regarding
conditions of practice and otherwise;

(b) present generally the views of legal practitioners and to
sustain and preserve their rights and status;

(c) protect and assist the public in malawi on all matters
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touching, ancillary or incidental to the law;
(d) promote research towards the development of the law; 
(e) advise Government on all matters affecting legislation and

the administration and practice of the law in malawi;
(f) regulate the setting up, management and dissolution of legal

practice; and
(g) do all other things that are incidental or conducive to the

attainment of the foregoing objects or any of them.
73. the society shall have powers to__

(a) engage in formal or informal activities designed to foster and
extend the study of the law, and for the benefit both of members of
the society or of other persons interested in the profession of the
law;

(b) acquire, hold, develop or dispose of properties, whether
movable or immovable, and to derive capital or income therefrom,
for all or any of the objects of the society;

(c) raise or borrow money for all or any of the objects of the
society in a manner and  on security determined by the society,
from time to time;

(d) invest or deal with money of the society not immediately
required in a manner as may be determined by the society; and

(e) do all other things that are incidental or conducive to the
attainment of the objects of the society or any of them under the
act or of any objects under any other written law.
74. the membership of the society shall consist of the

following__

(a) all legal practitioners who are members by reason of section
75 (1);

(b) all persons admitted to membership of the society under
section 75 (4); and

(c) all persons elected as honorary members of the society under
section 76.
75.__(1) a person whose name is inscribed on the roll shall,

without election or appointment, become a member of the society
from the date on which his name was inscribed upon the roll.

(2) a member of the society by reason of subsection (1) shall
remain a member until his name is removed, whether at his own
request or otherwise and upon approval by the society, from the roll.
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(3) a member of the society by reason of subsection (1), and
who__

(a) is suspended from practising; or
(b) has not paid subscription fees to the society,

shall not be entitled during the period of such suspension or non-
payment, to any of the rights and privileges of membership.

(4) the society may, from time to time, confer membership on any
other person resident in malawi who possesses legal qualifications
acceptable to the society and applies for membership.

76. the society may confer honorary membership, either for life
or for any period as it may deem appropriate, on any person it deems
fit and who consents to the election.

77.__(1) a member of the society shall pay fees and subscription
to the society, as prescribed by the minister, on recommendation of
the society.

(2) an honorary member shall not be required to pay subscription.
78.__(1) a member of the society by virtue of section 75 (1) may

not resign from the society while his licence to practice is in force.
(2) a member of the society, who is a member other than by virtue

of section 75 (1), may be expelled from the society, if the member__

(a) is adjudged or declared bankrupt;
(b) ceases to hold a qualification enabling him to become a

member; or
(c) conducts himself in a manner that brings the society into

disrepute, after having been given a reasonable opportunity to be
heard. 
79. any member of the society, other than an honorary member,

who ceases to qualify for membership shall automatically cease to be
a member of the society.

80. an annual election shall be held by the society not later than
31st march in every year, where the society shall elect officers or
committees from its members, as may be deemed necessary.

81.__(1) the society may, from time to time, delegate any of its
powers or functions to any one or more of its officers or to any
committee of the society.

(2) for purposes of this section, “an officer” means an elected
member and the executive Director of the society.
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82.__(1) the society may make rules prescribing anything which
under this part may be or is to be prescribed, and generally for the
better carrying out of the purposes of this part and the objects for
which the society is established.

(2) without prejudice to the generality of subsection (1) and
subject to section 77, the society may make rules for__

(a) the annual and other subscriptions of the society;
(b) the manner of application for membership of the society;
(c) standards of professional conduct with which every legal

practitioner shall comply;
(d) criteria for conferment of honorary membership to the

society;
(e) the grounds for expulsion of members of the society and the

procedure relating thereto;
(f) the resignation of members;
(g) the regulation of powers exercisable by any committee of the

society, and delegation of the powers;
(h) the manner of convening meetings of the society and of

committees, and quorums thereof, and the procedure relating
thereto;

(i) the manner in which, and the conditions subject to which, any
member not present at a general meeting may vote by proxy on any
resolution before that meeting;

(j) the manner of election, removal and replacement of officers
of the society;

(k) the design, custody and use of the common seal;
(l) the regulation on setting up, running and dissolution of a

legal practice;
(m) the classes of resolutions at meetings of the society and their

effect;
(n) the manner in which members shall fulfill the requirement to

undertake annual continuing legal education;
(o) the requirements relating to the fidelity fund and indemnity

insurance cover; and
(p) any other matter  the society deems necessary for the proper

conduct and regulation of its affairs.
(3) the High court shall have jurisdiction to make any order it

deems necessary or appropriate for the implementation or
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enforcement of any of the rights conferred upon the society or any
committee thereof, as the case may be, by rules made under this
section. 

part iX__orGaniZation anD aDministration of tHe society

83.__(1) the society may, from time to time, establish chapters of
the society.

(2) the chapters of the society shall comply with the provisions of
this act.

84.__(1) there is hereby established an executive committee of
the society.

(2) the executive committee shall be an independent organ of the
society and shall consist of the chairperson and such other officers
as the society may determine.

(3) members of the executive committee shall be elected at the
annual General meeting of the society.

85.__(1) a member of the executive committee shall hold office
for a period of one (1) year.

(2) a member elected in accordance with subsection (1) may be
eligible for re-election for another one year term but the office of that
member shall become vacant, if the member__

(a) dies;
(b) resigns, upon giving one (1) month’s notice to the society;
(c) becomes bankrupt; 
(d) becomes physically or mentally incapacitated; or
(e) fails to attend, without valid excuse, three (3) consecutive

meetings of the committee of which he has had notice.
(3) on vacation of office by a member, the vacancy shall be filled

by a person elected to fill the vacancy by the society__

provided that if the remaining period is less than three (3) months,
the society may not fill the vacancy until the expiry of the period. 

86.__(1) the society shall meet for the transaction of business at
least once every month at a place and at a time, the chairperson may
determine. 

(2) an annual General meeting of the society shall be called by
the chairperson, before the 31st day of march, upon written notice of
not less than seven (7) days to all members of the society.

(3) where a third of the membership of the society requests the
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chairperson for the holding of an extraordinary meeting of the
society, the chairperson shall convene the meeting within the
number of days specified in the request.

(4) at the annual General meeting, the society shall__

(a) receive the chairperson’s report;
(b) receive audited accounts of the society; 
(c) elect members of the executive committee or any other

committee of the society; and
(d) transact any other business the society deems fit.

(5) the provisions under this section shall apply mutatis mutandis
to the chapters of the society.

87. the secretariat of the society shall consist of the executive
Director and other members of staff of the society appointed under
this part.

88.__(1) there shall be the office of the executive Director of the
society who shall be the chief executive officer of the society. 

(2) the executive Director shall be appointed by the society, on
terms and conditions determined by the society. 

(3) the executive Director shall be a person who has a
qualification in law and has actually practiced the profession of law
for at least five (5) years.

(4) the executive Director shall hold office for a period of three
(3) years and may be re-appointed.

89. subject to the general and special directions of the society, the
executive Director shall be responsible for the day to day
management of the society and shall exercise executive and
administrative control over the staff of the society.

90.__(1)the society may remove the executive Director from
office, on the following grounds__

(a) misconduct;
(b) incompetence;  
(c) physical or mental incapacity; 
(d) bankruptcy; or
(e) where he is otherwise unable or unfit to discharge the

functions of the executive Director.
(2) the society shall only remove the executive Director from

office upon giving him a reasonable opportunity to be heard.
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91.__(1) the society may appoint other officers of the society,
subordinate to the executive Director, as the society considers
necessary for the proper discharge of the functions of the society
under the act.

(2) the society may, by directions in writing, delegate to the
executive Director, the appointment of junior officers at the
secretariat as specified in the directions.

(3) the executive Director shall report to the society, at its regular
meetings or as the society may request, every appointment made
pursuant to subsection (2).

92.__(1)the funds of the society shall consist of__

(a) subscription fees;
(b) a society Levy paid pursuant to section 93; and
(c) money raised by way of fees, charges, gifts, donations,

materials or fines paid to the society.
(2) the society shall apply its funds for the purposes of its

functions and may invest any surplus of its funds in a manner
approved by the General assembly of the society.

93.__(1) a legal practitioner shall charge and levy on every matter
on which he presents a bill to a client, and payable to the society, a
levy to be known as the “society Levy” (in this act otherwise
referred to as the “Levy”).

(2) the Levy shall be the sum of money equal to one per centum
(1%) of the fees the legal practitioner charges a client.

(3) the minister may, on the recommendation of the society, by
order published in the Gazette, revise the percentage of the Levy.

(4) the Levy shall be paid monthly to the society and where the
society informs a legal practitioner that the Levy is due, the legal
practitioner shall make payment to the society within thirty (30) days
from the date of notification. 

94.__(1) where a legal practitioner who, under this act, is liable to
pay the whole or any part of the Levy, fails to pay the whole or any
part of the Levy in accordance with section 93, an additional sum of
twenty per centum (20%) of the unpaid Levy shall become due and
payable by the legal practitioner as a penalty.

(2) any sum payable as a penalty under this section shall, for the
purposes of this act, be deemed to be part of the Levy and shall be
collected and recoverable accordingly.
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(3) the minister may, on the recommendation of the society, by
order published in the Gazette, revise the quantum of the punitive
percentage under this section.

95. the minister may, on the recommendation of the society and
by order published in the Gazette, exempt a legal practitioner from
the provisions of section 93.

96.__(1) the society shall keep and maintain proper books and
records of account of its funds, property, assets and liabilities.  

(2) the accounts of the society shall be examined and audited
annually as at 31st January in every year by an auditor appointed by
the society at a General assembly.

(3) the auditor referred in to subsection (2) shall personally
present the audit report to the society at an annual General meeting.

part X__DiscipLine

97.  every legal practitioner shall be subject to the jurisdiction of
the High court, the complaints committee and the Disciplinary
committee on matters of discipline.

98. nothing under this part shall supercede, lessen or interfere
with the powers vested in the chief Justice or any judicial officer to
deal with misconduct or an offence committed by a legal practitioner.

99.__(1) the High court, either of its own motion and after such
inquiry as it deems fit, or on an application made by the attorney
General, may make an order suspending any legal practitioner, or
striking any legal practitioner off the roll, or may admonish any legal
practitioner, where the legal practitioner__

(a) takes instructions in any cause or matter except from the
party on whose behalf he is retained, or from some person who is
an agent or representative of the party;

(b) is found guilty of fraudulent or improper conduct in the
discharge of his professional duty or has misled the court, or
allowed it to  be misled in a manner as to cause the court to make
an order which he knew or ought to have known to be wrong and
improper;

(c) makes or agrees to make any payment or consents to the
retention of the whole or any part of any fee paid or payable to him
for his services, in consideration of any person procuring or having
procured the employment, in any legal business, of himself or any
other legal practitioner;

(d) directly or indirectly, procures or attempts to procure the
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employment of himself as a legal practitioner through or by the
intervention of any person to whom any remuneration for
obtaining the employment is given by him, or agrees or promises
to be so given;

(e) without the previous written consent of the society, makes
any charges for professional services (where the charges are
prescribed) other than those which are prescribed as scale charges,
or less than those prescribed as minimum charges;

(f) is adjudged bankrupt;
(g) continues to practice after being warned in writing by the

society that he has no valid licence;
(h) is convicted of an offence punishable with a term of

imprisonment without an option of a fine;
(i) is guilty of conduct tending to bring the profession of the law

into disrepute; 
(j) directly or indirectly, applies or seeks instructions for

professional business or does or permits, in the carrying out of his
practice, any act or thing which can reasonably be regarded as
touting or advertising or as calculated to attract business unfairly;

(k) holds himself out or allows himself to be held out, directly or
indirectly, and whether or not by name as being prepared to do
professional business in contentious matters at less than the scale
fixed by rules of court and in non-contentious matters at less than
the scale of charges (if any) fixed by the Legal practitioners (scale
and minimum charges) rules or prescribed by any other written
law;

(l) embezzles money belonging to his client or held on behalf of
another person in the course of his duty; 

(m) corrupts or attempts to corrupt a judicial officer;
(n) acts in a manner that poses, is likely to pose or appears to

pose a conflict of interest or breach of confidentiality; 
(o) engages himself to represent a person without receiving

instructions from the person; 
(p) discharges himself from a client without due notice to the

client and, where applicable, to the court; or
(q) fails to comply with any provision of this act or any

subsidiary legislation made under this act.
(2) if the court, on an application under subsection (1), is satisfied

that a legal practitioner is guilty of dishonesty in connexion with his
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practice as a legal practitioner or in connexion with any trust for
which he is a trustee, the court may order that no payment shall be
made without the leave of a judge by any banker named in the order
out of any banking account in the name of the legal practitioner or his
firm.

(3) where a legal practitioner is struck off the roll or suspended
under subsection (1) the court may give such directions as it
considers proper regarding the possession and control of deeds, wills,
documents evidencing title to any property, books of account,
records, vouchers or other documents in the possession or control of
that legal practitioner or relating to any trust for which he is a trustee.

(4) any application to the court made under this section shall be
heard by the chief Justice sitting alone, or sitting together with
another judge as he may direct, but no order shall be made
suspending or striking off the roll any legal practitioner without the
legal practitioner being given a reasonable opportunity to be heard
and to call witnesses.

100.__(1) there is hereby established a complaints committee of
the society.

(2) the attorney General shall appoint members of the complaints
committee which shall consist of__

(a) six (6) legal practitioners nominated by the society; and
(b) six (6) members of the public of good standing in society and

who are not legal practitioners.
(3) in appointing members of the public, the attorney General

shall have regard to__

(a) residence of the proposed nominee;
(b) the number of legal practitioners practising in a particular

area; 
(c) the personal conduct of the proposed nominee;
(d) the person’s interest and knowledge of legal matters and the

legal profession; and
(e) any other matter that the attorney General considers makes

the proposed nominee a fit and proper person. 
(4) in the absence of the chairperson, members present and

forming a quorum at any meeting of the committee shall elect one of
their number, to preside over the meeting of the committee.

101. the complaints committee shall inquire into the conduct of

26th July, 2013 181

estabishment
of the
complaints
committee

functions and
duties



legal practitioners__

(a) at the request of a court; or
(b) on submission of a complaint to the society.

102.__(1) a person appointed to the complaints committee shall
hold office for a period of two (2) years, unless he__

(a) sooner resigns;
(b) is removed from office; or
(c) ceases to have the qualification necessary as a prerequisite to

appointment. 
(2) at the expiry of a member’s term of office, he may be eligible

for reappointment for a maximum of two (2) terms of office.
(3) a member of the complaints committee may be removed by

the attorney General from office, on grounds of-
(a) incapacity arising from physical or mental infirmity;
(b) misconduct;
(c) bankruptcy;
(d) absence, without valid excuse, from three (3) consecutive

meetings of the committee of which he has had notice; or 
(e) conviction for an offence punishable with a term of

imprisonment without an option of a fine.
(4) in case of a vacancy in the membership of the complaints

committee, the vacancy shall be filled by a person appointed by the
attorney General until the expiry of the period from the date of
appointment of the committee:

provided that if the remaining period is less than six (6) months,
the attorney General may not fill the vacancy until the expiry of
the period.
103.__(1) subject to this act, the complaints committee may

regulate its own procedure.
(2) the complaints committee shall receive and consider

complaints referred or submitted to it, as the case may be, by a court
or any person, regarding the conduct of a legal practitioner, or a firm
of legal practitioners, or a member or an employee of a legal
practitioner or a firm of legal practitioners.

(3) where it appears to the complaints committee that there is__

(a) no substance in the complaint, it shall reject the complaint
forthwith;

182 26th July, 2013

tenure and
vacancy

proceedings of
the
complaints
committee



(b) substance in the complaint and the matter complained of
constitutes or appears to constitute a disciplinary offence, it shall
immediately refer the matter to the Disciplinary committee for
appropriate action;

(c) substance in the complaint but that it does not constitute a
disciplinary offence, the complaints committee shall immediately
notify the legal practitioner or firm against whom the complaint
has been made of the particulars of the complaint and call upon the
legal practitioner or firm to answer the complaint within fourteen
(14) days; and

(d) substance in a complaint but that the circumstances of the
case do not disclose a disciplinary offence which the Disciplinary
committee can appropriately deal with and that the complaints
committee itself should not deal with the matter but that the proper
remedy for the complainant is to refer the matter to a court for
appropriate action, the complaints committee shall advise the
complainant accordingly.
(4) upon the expiry of the period as specified under subsection

(3)(c), if the summoned party has not appeared before it, the
complaints committee shall proceed to investigate the matter and for
that purpose, it shall have power to summon witnesses and to require
the production of such documents as it may deem necessary.

(5) the complaints committee shall examine witnesses on oath
and generally take all steps as it may consider proper and necessary
for the purpose of its inquiry and shall, after hearing any submissions
made to it or on behalf of the complainant and the legal practitioner
or firm against whom the complaint was made, refer the matter to the
Disciplinary committee.

(6) the complaints committee shall__

(a) dispose of and conclude any matter brought before it within
a period of twenty-eight (28) days; and

(b) inform the complainant of its decision within seven (7) days.
(7) the complaints committee may, upon giving good and

justifiable reasons, extend any period under subsection (6) for a
period not exceeding fourteen (14) days.

(8) if the complaints committee fails to dispose of a complaint
within the time limit stipulated in subsection (6) (a), a complainant
may refer the matter to the Disciplinary committee.

(9) any three (3) members of the complaints committee, one (1)
of whom shall be a legal practitioner, shall constitute a quorum to
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hear and consider a complaint. 
(10) the members shall elect, from among their number, the

chairperson of the committee who shall preside over the meetings of
the committee.

104.__(1) there is hereby established a Disciplinary committee of
the society.

(2) the Disciplinary committee shall consist of__

(a) the solicitor General, who shall be the chairperson;
(b) three (3) legal practitioners of not less than ten (10) years

standing at the bar, elected by the society; and
(c) two (2) members of the public of good standing in society

and who are not legal practitioners appointed by the attorney
General.
105. the Disciplinary committee shall__

(a) receive complaints referred to it by the complaints
committee or a court, as the case may be;

(b) investigate all complaints brought before it;
(c) conduct hearings on disciplinary matters; and
(d) impose any penalty specified under section 110;

106. the committee shall keep minutes of the proceedings of
every meeting of the committee.

107.__(1) a person appointed to the Disciplinary committee shall
hold office for a period of two (2) years, unless he__

(a) sooner resigns;
(b) is removed from office; or
(c) ceases to have the qualification necessary as a prerequisite to

appointment. 
(2) at the expiry of a member’s term of office, he may be eligible

for reappointment for a maximum of two (2) terms.

(3) a member of the Disciplinary committee may be removed
from office, by the attorney General, on grounds of__

(a) physical or mental incapacity;

(b) misconduct; 

(c) bankruptcy;
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(d) absence, without valid excuse, from three (3) consecutive
meetings of the committee of which he has had notice; or 

(e) conviction for an offence punishable with a term of
imprisonment without an option of a fine.

(4) in case of a vacancy in the membership of the Disciplinary
committee, the vacancy shall be filled by a person appointed by the
attorney General until the expiry of the period from the date of
appointment of the committee:

provided that if the remaining period is less than six (6) months,
the attorney General may not fill the vacancy until the expiry of
the period.

108.__(1) subject to other provisions of this act, the Disciplinary
committee may regulate its own procedure.

(2) the Disciplinary committee may make rules for regulating the
making, hearing and determination, by the committee, of
applications or complaints under this part.

(3) the committee shall meet for the transaction of business at a
time and at a place determined by the committee.

(4) Half of the members shall form a quorum of any meeting of the
committee.

(5) at any meeting of the Disciplinary committee, the committee
shall, in the absence of the chairperson, elect one (1) of its number to
act as chairperson.

109.__(1) the Disciplinary committee shall dispose of any matter
before it within ninety (90) days.

(2) the Disciplinary committee may, upon giving good and
justifiable reasons, extend the period for disposing of any matter for
a period not exceeding thirty (30) days.

(3) the Disciplinary committee shall, upon reaching a decision on
a matter before it, inform the complainant of its decision within seven
(7) days of the decision.

(4) if the Disciplinary committee fails to dispose off a complaint
within the time limit specified under this section, a complainant may
refer the matter to the chief Justice.

110.__(1) the Disciplinary committee, upon being satisfied that a
legal practitioner is responsible for misconduct, may__

(a) recommend to the chief Justice that the legal practitioner be
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struck off the roll;
(b) suspend the legal practitioner;
(c) impose a fine on the legal practitioner;
(d) admonish the legal practitioner; or 
(e) advise the Director of public prosecution to institute criminal

proceedings against a legal practitioner.
(2) in addition to a penalty imposed under subsection (1), the

Disciplinary committee may order the legal practitioner to__

(a) pay costs of the disciplinary proceedings; or
(b) pay compensation to the complainant.

(3) a person aggrieved by a decision of the Disciplinary
committee may, within thirty (30) days of the decision, commence
judicial review proceedings against the decision, at the High court.

111. a legal practitioner whose name has been struck off the roll
shall not practice the profession of the law in malawi. 

112.__(1) a legal practitioner suspended by an order made under
section 99 shall not practice the profession of the law in malawi
during the period of suspension.

(2) a legal practitioner shall not be suspended from practising the
profession of the law for a period exceeding two (2) years.

113. a legal practitioner who practises the profession of the law
while he has been struck off the roll or has been suspended, commits
an offence and shall, upon conviction, be liable to a fine of five
million Kwacha (K5,000,000) and imprisonment for seven (7) years.

114. the society shall publish, in the Gazette and in at least two
(2) newspapers with the widest circulation, names of legal
practitioners who have been struck off the roll or have been
suspended and, in the case of suspension, the period of suspension.

115.__(1) a legal practitioner whose name has been struck off the
roll may, after the expiry of five (5) years, apply to the chief Justice
for re-admission to practice.

(2) on receipt of an application for re-admission, the chief Justice
may__

(a) re-admit the applicant; 
(b) refuse to re-admit the applicant; or
(c) order that the applicant shall not be re-admitted unless the

applicant__
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(i) enrolls at the institute and successfully passes the malawi
Law examination; or

(ii) is supervised by a legal practitioner of not less than ten
(10) years standing at the bar for a period not exceeding one (1)
year.

116.__(1) if a member of any committee established under this
part is present at a meeting of the committee at which any matter
which is the subject of consideration is a matter in which the member
or his immediate family member or his professional or business
partner is directly or indirectly interested in a private or professional
capacity, he shall, as soon as is practicable, after the commencement
of the meeting, disclose his interest.

(2) unless the committee otherwise directs, the member referred
to in subsection (1), shall not take part in any consideration or
discussion of, or vote on, any question touching on the matter.

(3) a disclosure of interest shall be recorded in the minutes of the
meeting at which it is made.

117.__(1) a person who__

(a) has been summoned before any committee under this part,
and

(i) refuses or fails, without justifiable cause, to attend and give
evidence relevant to the inquiry at the time and place stated in
the summons; 

(ii) refuses to be sworn or affirmed; or
(iii) refuses or fails, without justifiable cause, to produce any

book, record, document or thing which he has requested in the
summons or otherwise to produce; or
(b) appears before a committee and refuses to answer or to

answer fully or satisfactorily to the best of his knowledge and
belief any question lawfully put to him,

commits an offence and shall, upon conviction, be liable to a fine of
two hundred and fifty thousand Kwacha (K250,000) and
imprisonment for six (6) months.

(2) any person who at an inquiry under this part, gives false
evidence on oath, knowing such evidence to be false or not knowing
or believing it to be true, commits an offence termed perjury and
shall, upon conviction, be liable to the penalties provided under law
for perjury.

118. a legal practitioner against whom a complaint is made and
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has been brought before the Disciplinary committee is entitled to
legal representation.  

119. every member of any committee established under this part
shall, on appointment, take an oath of secrecy as may be prescribed
under this act.

120. a member of a committee established under this part shall
be paid allowances as determined by the society.

part Xi__fiDeLity funD

121.__(1) there is hereby established a fund to be known as the
fidelity fund (in this act, otherwise referred to as the “fund”), which
shall be administered and managed by the society.

(2) the fund shall be administered for the purpose of this act in
accordance with policies and procedures determined by the society.

(3) the society may, from time to time, invest any surplus funds
which are not immediately required for the objects specified in this
act.

122.__(1) the fund shall be applied for the purpose of
compensating persons who suffer pecuniary loss as a result of theft
committed by a legal practitioner, his clerk or employee, of money or
other property entrusted by or on behalf of the persons to the legal
practitioner or to his clerk or employee in the course of the legal
practitioner’s practice or while acting as executor or administrator in
an estate of a deceased person or as a trustee or in any other similar
capacity.

(2) without prejudice to the generality of subsection (1), money of
the fund shall be applied for the following purposes__

(a) settlement of all claims, including costs and interest, payable
under subsection (1);

(b) at the discretion of the society, making a contribution
towards expenses incurred by a claimant in establishing his claim;

(c) paying legal expenses incurred in legal proceedings
involving  the fund;

(d) paying expenses incurred in the administration of the fund,
including investigations by the society or its committees in respect
of matters which concern the fund;

(e) at the discretion of the society, paying the premium or any
portion thereof payable in respect of a professional indemnity
group insurance policy taken out in favour of legal practitioners; or
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(f) paying other expenses which are payable or may be paid from
the fund in accordance with this act.
123. the sources of funds for the fund shall consist of__

(a) annual contributions paid by legal practitioners;
(b) money given or advanced to the fund by the society;
(c) interest paid to the fund;
(d) revenue obtained, from time to time, from the investment of

the fund;
(e) money received on behalf of the fund from any insurance

company; and
(f) money paid to the fund by way of grants, donations, gifts or

charges from a source within or outside malawi.
124.__(1) the society may enter into a contract with any person

offering professional fidelity insurance cover where the society shall
through the fund, be indemnified to the extent and in the manner
provided for in the contract against liability to pay claims arising
under this part. 

(2) a contract referred to in subsection (1) shall be entered into in
respect of legal practitioners generally.

(3) a claimant against the society shall not have-
(a) a right of action against any person offering fidelity

insurance cover to the society under this section, in respect of the
contract; or

(b) a right to any money paid by the insurer in accordance with
the contract.
(4) money paid by the insurer in accordance with such contract

shall be paid into the fund for appropriation by the society.
125.__(1) a legal practitioner shall not practice or act as a legal

practitioner on his own account or in partnership unless he is in
possession of a fidelity fund certificate.

(2) a legal practitioner who practises or acts in contravention of
subsection (1) shall not be entitled to any fee, reward or disbursement
in respect of anything done by him while so practising or acting.

(3) notwithstanding the provisions of this section, the society may
exempt any legal practitioner from the provisions of subsection (1):

provided that the legal practitioner shall not be entitled to
accept, receive or hold any trust money.
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126.__(1) a legal practitioner intending to practice the profession
of the law in malawi on his own account or in a partnership, shall,
unless he is exempt under section 125 (3), and has paid a contribution
prescribed in the first schedule, apply in a manner prescribed under
the fifth schedule, to the secretary of the society for a fidelity fund
certificate.

(2) upon receipt of the application referred to in subsection (1), the
secretary of the society shall, if he is satisfied that the applicant has
paid the contribution as prescribed and that the applicant has
complied with any other lawful requirement of the society, issue to
the applicant a fidelity fund certificate prescribed under part ii of
the fifth schedule.

(3) a fidelity fund certificate shall be valid until 31st January of
the year next from the date it was issued.

(4) a fidelity fund certificate issued contrary to the provisions of
this part shall be null and void and shall, on demand by the society,
be returned by the legal practitioner to whom it was issued to the
society within a period specified by the society.

127.__(1) subject to this section, every legal practitioner intending
to practice the profession of the law, shall on making an application
for the fidelity fund certificate, pay a contribution as may, from time
to time, be determined by the society.

(2) a legal practitioner who intends to commence practice on or
after 1st July shall, in respect of the year, pay half of the contribution
due.

(3) all contributions payable under this section shall be paid to the
society, and the society shall remit the contributions to the fund
within thirty (30) days of receipt thereof.

128. if the amount of the fund, including the assets thereof, is less
than fifty per centum (50%) of the total income of the fund for the
previous year, the society may, at its discretion, refuse to pay or may
postpone the payment of any amount in respect of the purposes
referred to in section 122.

129.__(1) the fund shall not be liable to pay any amount in
respect of loss suffered by__

(a) any person as a result of theft committed by a legal
practitioner while the legal practitioner is employed by a person
who is not a legal practitioner;

(b) a spouse of a legal  practitioner as a result of any theft
committed by the legal practitioner;
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(c) any legal practitioner as a result of theft committed by a
partner or employee of the legal practitioner or a partnership in
which he is a partner;

(d) any legal practitioner as a result of theft committed by a
member or employee of a company of which he is a member;

(e) any person as a result of theft committed by a legal
practitioner whose fidelity has been guaranteed by another person,
either in general or in respect of a particular transaction to the
extent to which it is covered by the guarantee; or

(f) any person as a result of theft committed by a legal
practitioner after the person has received a notification in writing
from the secretary of the society warning him against the
employment or continued employment of the legal practitioner.
(2) only the balance of a loss suffered by a person after deduction

from the loss of the amount or value of all money or other benefits
received or receivable by the person from a source other than the
fund, may be recovered from the fund.

130.__(1) a person shall not make a claim against the fund in
respect of theft referred to in section 129 unless__

(a) written notice of the claim is given to the society within
three (3) months after the claimant becomes aware of the theft or
by the exercise of reasonable care should have become aware of
the theft; and

(b) within six (6) months after a written demand is sent to him,
the claimant furnishes the society with the proof that the society
may reasonably require.
(2) if the society is satisfied, having regard to all the

circumstances, that a claim or the proof  required by the society has
been lodged or furnished as soon as practicable, it may, at its
discretion, extend any period referred to in subsection (1).

131.__(1) a claimant shall not institute an action against the fund
unless he exhausts all available legal remedies against a legal
practitioner or his estate, in respect of whom the claim arose and
against all other persons liable in respect of the loss suffered by the
claimant.

(2) an action against the fund in respect of loss suffered by a
person as a result of theft committed by a legal practitioner or his
clerk or employee, shall be instituted within one (1) year of the date
of a notification directed to the person intending to commence the
action or his legal representative by the society informing him that
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the society rejects the claim to which the action relates.
(3) in any action against the fund, all defences which would have

been available to the person against whom the claim arose shall be
available to the fund.

132. on paying money out of the fund in settlement in whole or
in part of a claim under this act, the fund shall be subrogated to the
extent of the payment to all the rights and legal remedies of the
claimant against a legal practitioner or a person in relation to whom
the claim arose, or in the event of his death or insolvency or other
legal disability, against any person having authority to administer his
estate.

133.__(1) the revenue of the fund shall be exempt from the
provisions of any law relating to payment of income tax or any other
tax or levy by the state. 

(2) any law relating to insurance, other than a law relating to the
compulsory insurance of employees, or the provision of security in
connection therewith, shall not apply to the fund.

134. a person shall not institute an action for damages__

(a) against the society, or a member, an official or an employee
of the society in respect of anything done in good faith in the
exercise or performance of  powers and duties under this act; or

(b) against the society, any member of the executive committee
of the society or officer or employee thereof, in respect of a
notification issued in good faith for purposes of section 129 (1) (f).
135.__(1) the society shall maintain, with a bank determined by

the executive committee, a designated account into which all the
money payable into the fund shall be paid.

(2) the society shall cause to be kept proper books of accounts of
the payments made into and out of the fund.

(3) the accounts relating to the fund shall be audited annually by
an auditor appointed by the society in general assembly. 

part Xii__misceLLaneous

136.__(1) the minister may, on recommendation of the society,__

(a) make regulations for the better carrying out of this act; and
(b) amend any schedule to this act.

(2) the minister may, on the recommendation of the society, make
rules__

(a) as to the opening and keeping by legal practitioners of
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accounts at banks for client’s money;
(b) as to the keeping by legal practitioners of accounts

containing particulars and information as to moneys received, held
or paid by them for or on account of clients;

(c) requiring the production by a legal practitioner of his books
of accounts, bank passbooks, bank statements, statements of
account, vouchers and any other necessary documents at any time
on request by an officer of the society for the inspection of a
person nominated by the society or by the disciplinary committee
constituted under section 104;

(d) as to the regular audit of the accounts to be kept by legal
practitioners and the furnishing of reports thereof; and

(e) for the purposes of protecting the interests, affairs or
property of any person in the event of any legal practitioner bound
by any professional duty or responsibility in respect of such
interest, affairs or property, becoming precluded, or absenting
himself, from the practice of his profession without having
performed or discharged such duty or responsibility and having
made no adequate provision for the performance or discharge
thereof.
(3) without derogation from the generality of the foregoing, the

rules may confer, on the society or any committee thereof, rights of
access to, and production and possession of, things as may be
specified in the rules and may provide for the delegation of any of the
rights, powers or duties of the society or of such committee, to any
member of the society, or of such committee, any Law officer or any
nominee of any Law officer.

(4) the High court shall have jurisdiction to make any order it
deems necessary or appropriate for the implementation or
enforcement of any of the rights conferred upon the society or any
committee thereof, as the case may be, by rules made under this
subsection; and the chief Justice may, from time to time, make rules
of court for the purposes of this subsection.

137.__(1) the Legal education and Legal practitioners act is
hereby repealed.

(2) a person admitted to practice the profession of the law under
the Legal education and Legal practitioners act repealed under
subsection (1) shall be deemed to have been admitted to practice
under this act.

(3) a person entitled to practice as a notary public under the Legal
education and Legal practitioners act repealed under subsection (1)
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shall be deemed to have been admitted to practice as a notary public
under this act.

(4) all rights, entitlements, conferments and grants made under the
Legal education and Legal practitioners act repealed under
subsection (1) shall be deemed to have been made in accordance with
this act.

(5) any subsidiary legislation made under the Legal education and
Legal practitioners act repealed by subsection (1), in force
immediately before the commencement of this act__

(a) shall remain in force unless in conflict with this act and shall
be deemed to be subsidiary legislation made under this act; and 

(b) may be replaced, amended or repealed by subsidiary legislation
made under this act.

scHeDuLes
first  scHeDuLe

s.30, 32, 37, 126
fees

K t
1. on admission to practice as legal practitioner 30,000
2. on admission to practice in a specific cause 1,000,000
3. annual licence to practice 15,000
4. on the granting of a certificate to practice as a notary public 15,000
5. on annual renewal of a notary public certificate 5,000
6. on replacement of lost, destroyed of mutilated certificates 10,000
7. on application for a fidelity fund certificate 2,500

seconD  scHeDuLe
s.30

countries in  soutHern  africa
(a) angola; (h) namibia;
(b) botswana; (i) seychelles;
(c) Democratic republic of congo; (j) south africa;
(d) Lesotho; (k) swaziland;
(e) madagascar; (l) tanzania;
(f) mauritius; (m) Zambia; and 
(g) mozambique; (n) Zimbabwe.
(h) namibia;
(i) seychelles;
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tHirD  scHeDuLe
s.36

oatH  or  affirmation on aDmission
“i freely accept the honour and privilege, duty and responsibility of practising the
profession of the law in the republic of malawi. i solemnly swear to protect and
defend the rights and interests of the people that shall employ me; and conduct all
cases truthfully, faithfully and to the best of my ability. i shall not neglect
anyone’s interest and shall faithfully serve and diligently represent the best
interest of my client. i shall not refuse causes of complaint reasonably founded,
nor shall i promote suits upon frivolous pretences. i shall not pervert the law to
favour or prejudice anyone, but in all things, i shall conduct myself honestly and
with integrity and civility. i shall seek to promote and ensure access to justice and
legal services. i shall seek to improve the administration of justice. i shall
champion the rule of law and safeguard the rights and freedoms of all persons. i
shall strictly observe and uphold the ethical standards that govern my profession.
i impose upon myself this voluntary obligation without any mental reservation or
purpose of evasion. all this i do swear or affirm to observe and perform to the best
of my skill, knowledge and ability. so help me God.”

fourtH  scHeDuLe
s.54

part  i
HiGH  court  of  maLawi

certificate  to  practice  as  a  notary  pubLic  in  maLawi
it is hereby certified that…………............……………………… has this day
been admitted to practice as a notary public in malawi from the date hereof to the
31st march next.

Dated this ……… day of …………………………, 20…..
……………………………………….

Chief Justice
renewed until the ……………………………………….., 20…………….
fee paid:…………………………………………………... 20…………….

……………………….………………
Registrar
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part ii
fees for notariaL acts

K t
1. for all protests, including drawing, engrossing and 

execution of protest and duplicate, copies of bills, 
attending to stamping and all incidental work, but 
excluding out-of-pocket expenses 25,000 00

2. for noting any bill, including all attendances, drawing 
fees and notarial signatures 7,500 00

3. for administering an oath, or receiving a declaration or
acknowledgement, with or without attestation of signature 5,000 00

4. for every exhibit to an affidavit, declaration or 
acknowledgement 1,000 00

5. for each signature attested by a notary public in any 
document not otherwise provided for 5,000 00

6. for certifying to a copy of any document or part of a 
document if not exceeding 100 words 1,000 00

7. for every additional 100 words or fraction thereof, if the 
document  or part of a document exceeds 100 words 500 00

8. for affixing notary’s signature and seal if required to
any document not otherwise provided for in this table 15,000.00

9. for every notaries public seal affixed to a document, 
packet or article, when no signature is required 15,000 00

10. for any other notarial act not specified in this table 15,000 00

fiftH  scHeDuLe
s.126

part i__

maLawi  Law  society

fiDeLity  funD  certificate  appLication  form 
year ending 31 December 20……

pLease compLete in bLocK Letters in bLacK inK.
1. full names of the applicant: ……………………………………………………
2. name of firm: ……………………………………………..……………………
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3. physical address at which practice will be carried on (i.e. your principal place
of practice):……………………………………..…………………………………
……………………………………………………………………………..………
……………………………………………………………………………………..
……………………………………………………………………………………..
4. contact details:

postal address: ……………………………………............………………
……………………………………………………….............……………
……………………………………………………….............……………
residential address: …………………………………...........……………
……………………………………………………….............……………
………………………………………………………….............…………
……………………………………………………….............……………
telephone (business): ………………………………….............…………
telephone (home): …………………………………..............……………
fax: ……………………………………………………….............………
e-mail: ……………………………………………………............………

5.__(a) any other physical address at which practice will be carried on: 
……………………………………………………………………………………
……………………………………………………………………………………
……………………………………………………………………………………
……………………………………………………………………………………..
5.__(b) name of practitioner in control at such place or places:
…………………………………………………..…………………………………
………………………………………………..……………………………………
………………………………..……………………………………………………
……………………………………………………………………………………..
6.  full names of partners, if any:
…………………………………………………………..…………………………
…………………………………………………………..…………………………
………………………………………………………………..……………………
………………………………………………………………..……………………
7.  if no fidelity fund certificate was obtained for the current year, state date on
which the applicant will begin to practice for own account or in partnership or as
a member of incorporated practice:
………………………………………………………………………..……………
8.   if applicant ceased to practice for own account or in partnership or as a
member of an incorporated practice and intends to resume practicing, state:
(a) name and address of former practice:
…………………………………………………………………..…………………
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……………………………………………………………………..………………
…………………………………………………………………..…………………
………………………………………………………………..……………………
(b) when applicant ceased to practice:
……………………………………………………………………………………..
..……………………………………………………………………………………
……………………………………………………………………………..………
……………………………………………………………………………..………
10__(c) Does the practice purchase insurance cover to protect against the
possibility of misappropriation of trust money or property?
…………………………………………………………………………..…………

if yes, what is the extent of such cover?
……………………………………………………  per annum.
10__(d) trust current banking account details: (use annexures if there is more
than one account)
(i) bank: …………………………………………………….…………….………
……………………………………………………………......……………………
……………………………………………………………......……………………
(ii) branch: …………………………………………………………..……………
…………………………………….....………………….…………………………
………………………………………..............................…………………………
(iii) branch code: ……………………………………………...………………….
(iv) account no: …………………………………………………………..………
(v) credit interest rate on banking account as at: 

(a) 31st march:_......................................................... and 
(b) 30th september:…………………………………

(vi) bank service fee formula:
……………………………………………………………………………………
i hereby authorize the above bank/s to provide the fidelity fund with changes in
the above information, from time to time, as requested by the fund.
i hereby authorize the fidelity fund to negotiate with my bankers the terms
relating to interest accruing on, and bank charges levied against, my trust current
banking accounts.

siGneD on tHis …….....…… day of …......…........…..……..……, 20.......…
at ……………….....……… in the presence of the undersigned witnesses:
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as witnesses:
1. name: ……………………………………………..........................……

address: …………………………………………...........................……
.……………………………………………..........................…
…………………………………………...........................……

occupation: ……………………………………….........................……
signature: …………………………………...…………….....................

2. name: ……………………………………..........................……………
address: …………………………………...........................……………

………………………………...............................……………
…………………………………...............................…………

occupation: …………………………….........................………………
signature: ……………………………………........................…………

…………………....…….… ....………..……………
Signature of applicant Date

part ii
fiDeLity funD certificate

maLawi Law society
fiDeLity funD certificate

in compliance with section 126, the malawi Law society hereby certifies
that………………………………… has this day paid a contribution of
K……………  to the fidelity fund for the period beginning from the date hereof
to the 31st march next.

Dated this ……… day of …………………………, 20…..
……………………………………….

Secretary
renewed until the …………………....…………….., 20………….
fee paid:……………………………………………... 20………....

………………………………………
Secretary
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s.37
LeGaL  practitioners (accountants’  certificates)  ruLes

under s.37
1. these rules may be cited as the Legal practitioners

(accountants’ certificate) rules.
2. in these rules, unless the context otherwise requires__

“accountant” means a person qualified in accordance 
with the provisions of rule 7 to give an account’s 
certificate;
“committee” means the Disciplinary committee of the 
society constituted under section 104;
“practice year” means the period of twelve months 
ending on the 31st December in each year;
“public officer” means an officer holding one of the 
offices to which rule 6 applies;
“secretary” means the secretary for the time being of the
society.

3. except in the circumstances in which rule 10 applies, every
legal practitioner shall once in each practice year deliver to the
society a certificate (hereinafter referred to as an “accountant’s
certificate”) in accordance with the provisions of these rules .

4. subject to rules 11 and 12, the accounting period for the
purposes of an accountant’s certificate shall__

(a) begin at the expiry of the last preceding accounting period
for which an accountant’s certificate shall have been delivered;

(b) cover a period of not less than six (6) months;
(c) terminate not more than six (6) months before the date of

delivery of the accountant’s certificate to the society; and
(d) so far as practicable consistently with paragraphs (a), (b)

and (c), correspond to a period or consecutive periods for which the
accounts of the legal practitioner or his firm are ordinarily made up.

5. a written notification of receipt or of non-receipt of an
accountant’s certificate under the hand of the secretary shall be
prima facie evidence that a legal practitioner has or has not, as the
case may be, delivered to the society an accountant’s certificate.
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6. where a legal practitioner is employed as a public officer__

(a) nothing in these rules shall apply to him unless he
takes out a licence to practice;

(b) an accountant’s certificate shall not, in his case, deal
with any books, accounts or documents kept by him in the
course of his duties as a public officer or by his employer; and

(c) no examination under rule 8 shall be made of his
books, accounts and documents.
7.__(1) subject to this rule, an accountant shall be qualified to

prepare and deliver an accountant’s certificate only if he is engaged
in the practice, in malawi, of the profession of public accountant
and is a member of the body regulating the profession of
accountants in malawi.

(2) subject to rule 14, an accountant’s certificate shall not be
accepted by the society if given by an accountant who either has
been at any time during the accounting period, or subsequently,
before giving the certificate, has become a clerk or servant of the
legal practitioner to whom the certificate relates or of any partner of
the legal practitioner.

(3) if the committee is satisfied that a legal practitioner has not
complied with the Legal practitioners’ accounts rules in respect of
matters not specified in an account’s certificate and that the
accountant concerned was negligent in giving such certificate, the
committee may require the secretary to give notice to the
accountant that the accountant’s certificate signed by him after a
date to be specified in the notice will not be accepted for the
purposes of these rules, and after the accountant shall have been so
notified, unless and until the notice has been withdrawn by a further
notice given by the secretary on the instructions of the committee,
an accountant’s certificate so signed by that accountant shall not be
accepted by the society for the purposes of these rules:

provided that, before requiring the secretary to act, the
committee shall have furnished a reasonable opportunity for the
giving of any observations or explanations by the accountancy body
of which he is a member and shall have given any such observations
or explanations due considerations.

8.__(1) with a view to the signing of an accountant’s
certificate, an accountant shall  not be required to do more than
carry out the following examination__

(a) make a general test of the accuracy of the books of
account of the legal practitioner;
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(b) ascertain whether any client’s account is kept;
(c) make a general test of the accuracy of the bank

passbooks and statements kept in relation to the legal
practitioner’s practice;

(d) make a comparison as at not fewer than two dates,
selected by the accountant, between__

(i) the liabilities of the legal practitioner 
to his clients as shown by his books of accounts; and

(ii) the balances standing to the credit of 
the relevant client’s account; and

(e) obtain such information and explanations as he may
consider necessary for the purposes of the requirements of
paragraphs (a) to (d) inclusive.
(2) if, after making the examination required by subrule (1), it

appears to the accountant that there is evidence of any breach of the
Legal practitioner’s accounts rules, he shall make such further
examination as may be necessary to enable him to sign the
accountant’s certificate, and if, after making such further
examination, or if for any other reason, he feels unable to sign the
certificate, he shall notify the secretary in writing stating in detail
his reasons.

9. an accountant’s certificate delivered by a legal
practitioner under these rules shall be in the form set out in the
schedule.

10. the delivery of an accountant’s certificate is
unnecessary, and the committee shall not require evidence of that
fact, in the case of any legal practitioner who__

(a) holds, or who in the immediately preceding practice
year was holding, his first licence to practice; 

(b) after having ceased  for twelve months or more to hold
a license to practice, holds his next licence to practice; 

(c) has ceased to be the holder of a licence to practice and
has delivered an accountant’s certificate in respect of the
accounting period ending on the date upon which he ceased to
hold or receive client’s money; 

(d) has not, at any time since the commencement of these
rules, held or received client’s money; or

(f) either has been admitted to practice in pursuance of
section 31(1) (b), or has been admitted to practice for a specific
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cause under section 32.
11.(1) in any practice year __

(a) where a legal practitioner__

(i) becomes under an obligation to deliver his first
accountant’s certificate; or

(ii) having been exempt by reason of rule 10 from the
necessity of delivering an accountant’s certificate in the
immediately preceding practice year, becomes under an
obligation to deliver an accountant’s certificate,

the accounting period shall begin on the date upon which he
commenced to hold or receive client’s money, and may cover a
period less than twelve months, but shall in all other respects
comply with the requirements of rule 4; and

(b) where a legal practitioner retires from practice and he, 
having ceased to hold or receive client’s money, is under an 
obligation to deliver his final accountant’s certificate, the 
accounting period shall end on the date upon which he 
ceased to hold or received client’s money and may cover a 
period less than twelve months, but shall in all other 
respects comply with the requirements of rule 4.

(2) in any practice year, where a legal practitioner__

(a) was not exempt by reason of rule 10 from delivering
an accountant’s certificate in the immediately preceding
practice year; and

(b) since the end of the accounting period covered by such
accountant’s certificate, has become or ceased to be a member
of a firm of legal practitioners, 

the accounting period may cover a period less than twelve months
but shall in all other respects comply with the requirements of rule
4.

(3) where a legal practitioner has two or more places of
business__

(a) a separate accounting period covered by a separate
accountant’s certificate may be adopted in respect of each
place of business so long as each accounting period complies
with the relevant requirements of these rules;

(b) every accountant’s certificate delivered by him to the
secretary in each practice year shall cover all client’s moneys
held or received by him during the appropriate accounting
period.
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12. every notice given by the secretary under rule 7 (3) or 13
shall be in writing and signed by him.

13. the committee shall have power in any particular case, by
notice given by the secretary, to waive any of the requirements of
these rules other than those of rule 7 (3).

scHeDuLe
rule 9

accountant’s certificate

Note:  In the case of a firm with a number of partners, carbon copies of this
certificate may be delivered if paragraph 1 below has been completed on
each copy with the name of the partner to whom it relates.

1. Legal practitioner’s full name:  ……………........……………………………
2. name of firm (if any): ………………….....…………………………………
3. business address: ….………………….............……………………………

………………………..............................................…………………………
.....................…………………….....………………………………………....

4. accounting period(s):  …………….....………………………………………
in compliance with the Legal practitioners (accountants’ certificate) rules, i
……………………………………………… have examined the books,
accountants and documents produced to me relating to the above-named and i
hereby certify that from my examination and from the explanations and
information given to me pursuant to rule 8, i am satisfied that__

*(a) during the accounting period(s) specified above he has complied with
the provisions of the Legal practitioners accounts rules except so far
as concerns__

(i) any trivial breach thereof due to clerical errors or mistakes in
bookkeeping duly rectified after discovery which i am satisfied has
not resulted in any loss to a client;

(ii) any matters set out on the reverse side of this certificate; 
*(b) having retired from practice as a legal practitioner on the ……… day of

…………............ 20… the said, ……………………………, ceased to
hold client’s money on the …………, 20…

particulars of the accountant certifying__

full name …………………………………...............………………......
Qualifications ……………………..........………………………………
name of firm (if any) ……………...........………………………………
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address ……………………………...........…………………………….
……………………………………..........……………………………....
signature …………………………...........……………………………...
Date ………………………………..........………………, 20 …….……

to the secretary,
malawi Law society 
*Delete paragraph not applicable

s.42
LeGaL  practitioners  practice ruLes

under s.42
1. these rules may be cited as the Legal practitioners practice

rules.
2. in these rules, unless the context otherwise requires__

“legal practitioner” includes a firm of legal practitioner;
3. a legal practitioner shall not agree with any person not being

a legal practitioner or other duly qualified legal agent practicing in
granting similar reciprocal arrangements his profit costs in respect
of any business either contentious or non-contentious:

provided always that__

(a) a legal practitioner carrying on practice on his own
account may agree to pay an annuity or other sum out of profits
to a retired partner or predecessor or the dependants or legal
personal representative of a deceased partner or predecessor;

(b) a legal practitioner who has agreed in consideration of
a salary to do the legal work of an employer who is not a legal
practitioner may agree with such employer to set off his profit
costs received in respect of contentious business from the
opponents of such employer by third parties in respect of non-
contentious business against:

(i) the salary so payable to him; and
(ii) the reasonable office expenses incurred by such

employer in connection with such legal practitioner (and
to the extent of such salary and expenses).

4.__(1) a legal practitioner shall not join or act in association
with any organization or person (not being a practicing legal
practitioner) whose business or any part of whose business is to
make, support or prosecute (whether by action or otherwise and
whether by a legal practitioner or agent or otherwise) claims arising
as a result of death or personal injury, including claims under the
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workmen’s compensation act or any statutory modification or 
re-enactment thereof in circumstances that a person or organization
solicits or receives any payment, gift or benefit in respect of claims,
nor shall a legal practitioner act in respect of any such claim for any
client introduced to him by the person or organization.

(2) a legal practitioner shall not with regard to any such claim
knowingly act for any client introduced or  referred to him by any
person or organization whose connection with such client arise from
solicitation in respect of the cause of any such claim.

(3) it shall be the duty of a legal practitioner to make
reasonable inquiry before accepting instructions in respect of any
such claim for the purpose of ascertaining whether the acceptance of
such instructions will involve a contravention of subrule (1) or (2).

5. a legal practitioner who has established a legal firm,
whether as a sole practitioner or in partnership with other legal
practitioners, shall ensure that the principal office of his firm and
every branch office thereof is, and can at all times be seen to be,
properly supervised in accordance with the following minimum
requirements, that is to say__

(a) that every such office is managed by a legal
practitioner who__

(i) holds a currently valid practice certificate; 
(ii) is unconditionally admitted to practice; 
(iii) has practiced the profession of the law for at 
least five (5) years; and
(iv) by reason of proximity of his place of 
residence, is able to be in regular attendance at

that office during the hours it is open to the public;
(b) that the staff employed at every such office are

supervised, directed and controlled, and so appear, as to portray
to the public a respectable image and the due dignity of the
legal profession; and

(c) that at every such office there are adequate  requisite
facilities for consultation with clients and that there is an ample
collection of law books and other reference materials for legal
research as will enable the legal practitioner readily to render
appropriate professional service to his clients.

s.43
LeGaL  practitioners’  accounts ruLes

under s.43
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1.  these rules may be cited as the Legal practitioners
practice rules.

2. in these rules, unless the context otherwise requires__

“client’s account” means a current or deposit account at a bank 
in the name of the legal practitioner in the title of which

the word “client” appears;
“client’s money” means money held or received by a legal  

practitioner on account of a person for whom he is acting in 
relation to the holding or receipt of such money either as a legal 
practitioner or, in connection with his practice as a legal 
practitioner, agent, bailee, stakeholder or in any other capacity:

provided that the expression “client’s money” shall not 
include__

(a) money held or received on account of the trustees of a
trust of which the legal practitioner is legal practitioner trustee,
or

(b) money to which the only person entitled is the legal
practitioner himself or, in the case of a firm of legal
practitioners, one or more of the partners in the firm;
“committee” means the Disciplinary committee constituted
under section 104 of the act;
“legal practitioner” includes a firm of legal practitioners;
“legal practitioner trustee” means a legal practitioner who is a
sole trustee or who is a co-trustee only with a partner, clerk or
servant of his or with more than one of such persons;
“trustee money” means money held or received by a legal
practitioner which is not client’s money and which is subject to
a trust of which the legal practitioner is a trustee whether or not
he is legal practitioner trustee of the trust.
3. there may be paid into a client’s account__

(a) trust money;
(b) money belonging to the legal practitioner necessary

for the purpose of opening or maintaining the account;
(c) money to replace any sum which may, by mistake or

accident, have been drawn from the client’s account in
contravention of rule 7(2); and

(d) a cheque or draft received by the legal practitioner,
which under rule 5 he is entitled to split but which he does not
split.
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4.  where a legal practitioner holds or receives a cheque or
draft which includes client’s money or trust money of one or more
trusts__

(a) he may, where practicable, split the cheque or draft, and if
he does so, he shall deal with each part thereof as if he had received
a separate cheque or draft in respect of  that part; or

(b) if he does not split the cheque or draft, he shall, if any part
thereof consists of client’s money, and may in any other case, pay
the cheque or draft into a client’s account.

5. no money other than money which, under the foregoing
rules, a legal practitioner is required or permitted to pay into a
client’s account shall be paid into a client’s account, and it shall be
the duty of the legal practitioner   into whose client’s account, any
money has been paid in contravention of this rule to withdraw the
same without delay on discovery.

6. there may be drawn from a client’s account__

(a) in the case of a client’s money__

(i) money properly required for a payment to or behalf of the
client;

(ii) money properly required for or towards payment of a debt
due to the legal practitioner from the client or in reimbursement of
money expended by the legal practitioner on behalf of the client;

(iii) money drawn on the client’s authority;
(iv) money properly required for or towards payment of a legal

practitioner’s costs where there has been delivered to the client, a
bill of costs or other written intimation of the amount of the costs
incurred and it has thereby or otherwise, in writing, been made clear
to the client that money held for him is being or will be applied
towards or in satisfaction of the costs;

(v) money which is thereby transferred into another client’s
account;

(b) in the case of trust money__

(i) money properly required for a payment in the execution of
the particular trust; and

(ii) money to be transferred to a separate bank account kept
solely for the money of the particular trust;

(c) money, not being money to which either paragraph (a) or
paragraph (b) applies, as may have been paid into the account under
rule 3 (b) or (d); and
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(d) money which may by mistake or accident have been
paid into the client’s account in contravention of rule 5:
provided that in any case under paragraph (a) or paragraph (b),

the money so drawn shall not exceed the total of the money held for
the time being in the account on account of the client or trust.

7.__(1) money drawn from a client’s account under rule 6 (a)
(ii), 6(a) (iv), by cheque or 6(c) or 6(d) shall not be drawn except
by__

(a) a cheque drawn in favour of the legal practitioner; or
(b) a transfer to a bank account in the name of the legal

practitioner not being a client’s account.
(2) no money other than money permitted by rule 6 to be

drawn from a client’s account shall be so drawn unless the
society upon an application made to them by the legal
practitioner, specifically authorizes, in writing, its withdrawal.
8.__(1) notwithstanding these rules, a legal practitioner shall

not be under obligation to pay into a client’s account, client’s money
held or received by him__

(a) which is received by him in the form of cash, and is
without delay paid in cash in the ordinary course of business to
the client or, on his behalf, to a third party; 

(b) which is received by him in the form of a cheque or
draft which is endorsed over in the ordinary course of business
to the client or on his behalf to a third party and is not passed
by a legal practitioner through a bank account; or

(c) which he pays into a separate bank account opened or
to be opened in the name of the client or of some person
designated by the client in writing or acknowledged by the
legal practitioner to the client, in writing.
(2) notwithstanding these rules, a legal practitioner shall not

pay into a client’s account money held or received by him__

(a) which the client, for his own convenience, requests the
legal practitioner to withhold from the account, the request
being either in writing from the client or acknowledged by the
legal practitioner to the client in writing from the client or in
reimbursement of money expended by the legal practitioner on
behalf of the client; or

(b) which is received by him for or towards payment of  a
debt due to the legal practitioner;

(c) which is expressly paid to him, either__
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(i) on account of costs incurred in respect of which a
bill of costs or other written intimation of the amount of the
costs incurred has been delivered; or

(ii) as an agreed fee (or on account of an agreed fee)
for business undertaken or to be undertaken.

(3) where a cheque or draft includes other client’s money as
well as money of the nature described in subrule (2),the cheque or
draft shall be dealt with in accordance with rule 4.

(4) notwithstanding these rules, the society may, upon an
application made to them by a legal practitioner, specifically
authorize him, in writing, to withhold any client’s money from a
client’s account.

9. no sum shall be transferred from the ledger account of one
client to that of another client except in circumstances in which it
would have been permissible under these rules to have withdrawn
from the client’s account the sum transferred from the first client and
to have paid into client’s account the sum so transferred to the second
client.

10.__(1) in order to ascertain whether these rules have been
complied with, the society may, acting either__

(a) on its own motion; or
(b) on a written complaint lodged with it by a third party, 

require any legal practitioner to produce, at a time and place to
be fixed by the committee, his books of account, bank passbooks,
loose leaf bank statements, statements of account, vouchers and any
other necessary documents for the inspection by the committee and
shall be directed to prepare for the information of the committee, a
report on the result of the inspection.

(2) upon being required so to do, a legal practitioner shall
produce books of account, bank passbooks, loose leaf bank
statements, statements of accounts, vouchers and documents at the
time and place fixed.

(3) before instituting an inspection on a written complaint
lodged with them by a third party, the committee shall require prima
facie evidence that a ground of complaint exists, and may require the
payment by the party to the committee of a reasonable sum to be
fixed by them to cover the costs of the inspection, and the cost of the
legal practitioner against whom the complaint is made. 

(4) the committee may deal with any sum paid under sub-rule
(3) in a manner as it may think fit.
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11. every requirement, to be made by the committee, of a legal
practitioner, under these rules, shall be made in writing under the
hand of the chairperson  of the committee and sent by registered post
to the last address of the legal practitioner appearing on the roll and
when so made and sent shall be deemed to have been received by the
legal practitioner within one (1) week of the time of posting.

12. nothing in these rules shall deprive a legal practitioner of
any recourse or right, whether by way of lien, set-off, counter claim,
charge or otherwise, against money standing to the credit of a client’s
account.

13. in any matter referred to in these rules for decision by the
society, any legal practitioner affected shall have the right to be heard
but not to vote unless the matter affects all practitioners similarly.

s.46
LeGaL  practitioners  (scaLe  anD  minimum  cHarGes)

ruLes
under s. 46

1. these rules may be cited as the Legal practitioners (scale and
minimum charges) rules.

2. the charge for any services specified in the schedule and
performed by a legal practitioner after the coming into operation of
these rules shall be in accordance with the tariff of fees prescribed in
the schedule.

scHeDuLe
part i

scaLe  cHarGes  (eXcLuDinG  Disbursements)  to  be  maDe
by  LeGaL  practitioners

tabLe  1
Nature of Work Scale Charges

the scale charges are prescribed below plus        where applicable__

(1) negotiation fees of 2 percent of the                          amount involved; and

(2) K10,000 stamping and registration of each document;

provided that when acting for both parties the charge
shall be scale charge when acting for the Vendor, mortgagor,
Lessor or Landlord, as the case may be, plus 50 per cent where
applicable__

(1) negotiation fees of 2 percent of the amount 
involved; and

(2) K10,000
stamping and registration of each document__

(a) for acting for one party in matters other than
those specified in subparagraph (b) below__
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tariff of fees

scale, purchases, first and subsequent
mortgages (including Debentures and further
charges), Leases (including rights of
occupancy and subleases), agreements for
Leases (including agreements for rights of
occupancy and agreements for subleases)
when no further document is to be executed,
and tenancy agreements other than Leases,
agreements for Leases and tenancy
agreements.



tabLe 2

tabLe 3

tabLe  4
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(i) where the consideration does
not exceed K500,000   ..     ..

(ii) where the consideration
exceeds K500,000 but does not
exceed K1,000,000   ..        .. 

(iii) where the consideration
exceeds K1,000,000 but does
not exceed K5,000,000   ..     ..

(iv) where the consideration
exceeds K5,000,000     ..

(b) for acting for one party in the
case of Leases (including rights of
occupancy and subleases, agreements
for rights of occupancy and
agreements for subleases), when no
further document is to be executed, and
tenancy agreements other than Leases,
agreements for Leases and tenancy
agreements         ..    

K10,000 plus 2 per cent of the
consideration 

K20,000 plus 1½ per cent of the
consideration

K30,000 plus 1 per cent of the
consideration

K50,000 plus 1 per cent of the
consideration

K25,000 plus 3 per cent of
annual rent

(1) K50,000 or 10 per cent of the
amount secured subject to a maximum of
K150,000

(2) plus in each case, where
applicable K10,000 for stamping and
registration of the reconveyance.

reconveyance of mortgage
where acting for one party or
both parties and chargeable only
by the mortgagor’s Legal
practitioners, the mortgagor not
being liable for any charges of
the mortgagee’s Legal
practitioners

K50,000 or 10 per cent of the
amount secured subject to a
maximum of K150,000

releases of equitable
charges and releases of
equitable further charges  ..

K50,000 or 10 per cent of the
amount secured subject to a
maximum of K150,000

equitable charges and
equitable further charges
..           ..



tabLe  5
Nature of Work Scale Charges

tabLe  6

tabLe 7

tabLe  8
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if the total estimated amount of the
Debtor’s property included in the Deed,
as sworn to in pursuance of section 7 of
the act__

(a) does not exceed K5,000,000

(b) exceeds K5,000,000  

K150,000

K150,000 plus 3 per cent of
such total estimated amount in
excess of K5,000,000

Deeds of arrangement requiring
registration under the Deeds of
arrangement act, including all
incidental work     ..            ..
..

if the amount collected__
(a) does not exceed K10,000      ..
(b) exceeds K10,000 but does exceed

K25,000        ..           ..
(c) exceeds K25,000 but does exceed

K50,000      ..           ..
(d) exceeds K50,000 but does exceed

K100,000      ..           ..
(e) exceeds K100,000 but does exceed

K250,000      ..           ..
(f) exceeds K250,000 but does exceed

K500,000    ..           ..
(g) exceeds K500,000 but does exceed

K1,000,000    ..           ..
(h) exceeds K1,000,000  ..           ..

K500
K2,500

K5,000

K10,000

K15,000

K25,000

15 per cent on the collected

15 per cent on the first
K1,000,000 then 10 per cent on
the next K1,000,000, and 3 per
cent on the balance collected.

collection of monies, solicitor
and own client charge on
collecting monies to be charged
on receipt of monies    ..       ..
..           
where proceedings are
commenced, there shall be
additional charge for party and
party costs:
provided that the 15 per cent
costs shall also be recoverable
from the debtor whether
proceedings are commenced or
not and where proceedings are
commenced, it shall be
recoverable as part of the
judgment debt.

charges prescribed in the tariff of
charges for the time being in force for
patent agents under legislation on
patents.

trade marks, patents and
Designs ..

probate and administration of deceased
person’s estates including all work done
in order to obtain and obtaining the issue
of a grant including completion of
assessment of gross value and obtaining
final discharge from estate Duty
commissioners       ..        ..

5 percent of the gross value of
the property 



tabLe  9
Nature of Work Scale Charges

tabLe  10

tabLe  11

tabLe  12

tabLe 13

tabLe  14

tabLe  15
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K10,000 to be made in addition to any
other charges prescribed hereunder.

attending to the stamping of any
document at the registrar
General's office      ..          ..

attending to the stamping and
registration of document   ..   ..   ..   ..   ..

K10,000 to be made in addition
to any other charges prescribed
hereunder.

formation of companies to include all
work up to date of certificate of
incorporation except such work as is
included in other tables in this schedule
..         ..             ..

minimum charge of K50,000 for
any company that does not
exceed K1,000,000 nominal
capital plus 5 per cent the
nominal capital if it exceeds
K1,000,000.

bill of sale (other than absolute bills of
sale) requiring registration under the
bills of sale act, including attending to
stamping and incidental matters          ..           

the scale prescribed under
table 1.

cap. 48:03

application for passports   ..       ..    ..           if first application for or 
renewal of a passport K15,000

cap. 46:02

registration of particulars under the
business names registration act        ..
..          ..             

(1) registration of new
application K25,000

(2) registration of 
cessation of 
business   K20,000

(3) registration of 
change in particulars ..  K20,000

cap. 46:02

application for naturalization     ..     .. K50,000 provided that if
husband and wife are applying
simultaneously then K75,000 to
cover both applicants



tabLe  16
Nature of work Scale charges

part  ii
minimum  professionaL  cHarGes  (eXcLuDinG

Disbursements)  to  be  maDe  by  LeGaL  practitioners

tabLe  1
Nature of Work Minimum Charge

initial partnership Deeds and
initial partnership agreements 
minimum charge K25,000 plus K10,000 for attending to

stamping at registrar General’s office where
applicable.

tabLe  2
powers of attorney under seal K15,000 plus K10,000 for attending to

stamping and registration or K10,000 for
attending to the stamping only, where
applicable.

tabLe  3
employment agreements K25,000 

part iii
1. wherever scale charges are not applicable, the legal practitioner can charge a
sum that is fair and reasonable having regard to all the circumstances of the case
and in particular to__

(a) the complexity of the matter or the difficulty or novelty of the questions
raised;

(b) where money or property is involved, its amount or value;
(c) the importance of the matter to the client;
(d) the skill, labour, specialized knowledge and responsibility involved

therein on the part of the legal practitioner;
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conveyance of assignments by deed of
any property by way of gift     ..   ..    ..

the scale prescribed under
table 1.



(e) the number and importance of the documents prepared or perused,
without regard to length;

(f) the place where the circumstances in which the business or any part
thereof is transacted; and

(g) the time expended by the legal practitioner.
2.  the client may apply to the taxing master for taxation of costs.

s.82
maLawi  Law  society  ruLes

under  s.82
1. these rules may be cited as the malawi Law society rules.
2.__(1) in each year an annual subscription shall be payable to

the society by each member thereof in the amount relevant to such
member as set out in sub-rule (2).

(2) the annual subscription payable under sub-rule (1) shall
be__

K       t
(a) for the first three years after the date 

on which the member acquired the basic 
qualification enabling him to obtain admission 
as a legal practitioner in malawi             . . 80, 000 00

(b) for each succeeding year after (a) above 80,000 00
(3) each subscription shall become due on the first day of

January in the year to which it relates and shall be payable either__

(a) in one (1) sum on or before the first day of february in
that year; or

(b)in two (2) equal instalments, each amounting to one-half
of the relevant annual subscription, before the first day of
february and before the first day of July, respectively, in that
year.
3. a member of the society who is not governed by section 75

(1) may resign from the society at any time by giving notice of his
resignation in writing to the secretary.

4. at the annual General meeting, the society shall elect a
chairperson, a Deputy chairperson, a secretary, a treasurer and a
number of executive committee members, not exceeding three, as
the society may deem fit.
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5. (1) in the event of the chairperson, by reason of illness,
absence from malawi or other causes, being unable to exercise his
functions, the Deputychairperson shall act as chairperson.

(2) in the event of the secretary, by reason of illness, absence
from malawi or other causes, being unable to exercise his functions,
the treasurer shall act as secretary.

6. the chairperson shall preside at all meetings of the society
but, in the event of his absence from a meeting or of a vacancy in his
office, the Deputy chairperson shall preside at that meeting and in the
absence of both the chairperson and Deputy chairperson from any
meeting, the members present shall appoint one of their number to
preside at that meeting.

7. the society may, by general resolution, delegate to a
committee of the society, any of its powers and functions for a length
of time and subject to any conditions specified in the resolution.

8. the society may, from time to time, appoint committees and
may similarly delegate to the committees any of its powers, by
general resolution, subject to conditions for a time as specified in the
resolution.

9. (1) the secretary may at any time with the consent of the
chairperson of the society convene a meeting of the society. 

(2) not less than four (4) days’ notice of a meeting shall be given
to all members of the society. 

(3) the failure of any member to receive notice shall not
invalidate the proceedings at any meeting.

10. (1) a meeting of the society shall be convened within
fourteen (14) days of the receipt by the secretary of a requisition
convening a meeting signed by not less than four (4) members of the
society. 

(2) the quorum at all meetings of the society shall be six (6). 
(3) the quorum at any meeting of any committee established

under the society shall be two (2).
11. (1) nominations for any office in the society may be made

in writing signed by the proposer and seconder within seven (7) days
of the date of the meeting at which the election is to take place or
alternatively may be made orally at the meeting at which the election
is to take place. 

(2) a candidate for election must either consent to his
nomination at the meeting at which the election is to take place or
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signify his consent in writing to accepting the nomination.  
(3) in the event of there being more than one (1) candidate for

any office in the society, a poll shall be recorded by secret ballot
under the direction of the chairperson or other person presiding at the
meeting. 

(4) the candidate receiving the majority of votes cast at the poll
shall be deemed to be the candidate elected.

12. casual vacancies occurring among the officers of the society
in the course of the year shall be filled as soon as practicable after the
vacancy occurs.

13. any officer of the society or any member of the executive
committee or any committee may be removed from office if a vote
of censure upon that person is passed by a special resolution of the
society.

14. the secretary shall have the custody of the common seal of
the society which shall be affixed to documents by the secretary in
the presence of the chairperson or any member of the  executive
committee who shall subscribe their names as witness to the placing
of the common seal.

16.__(1)resolutions of the society shall be either general or
special. 

(2) a general resolution shall be deemed to be passed if the
majority of those present and voting support it. 

(3) a special resolution shall not be moved at any meeting of the
society unless at least fourteen (14) days’ notice thereof has been
given to the members of the society and a special resolution shall not
be deemed to have been passed unless two-thirds of the members
present and voting shall vote in favour thereof.
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APPENDIX II

DEBT  COLLECTORS  BILL,  20…
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Debt  coLLectors  biLL,  20…
arranGement  of  sections

section
part i__preLiminary

1. short title and commencement 
2. interpretation

part ii__Debt coLLection counciL

3. establishment of Debt collection council
4. functions of the council
5. powers of the council
6. composition
7. chairperson
8. tenure and vacancy
9. invited persons

10. meetings of the council
11. procedure and quorum
12. committees of the council
13. meetings of committees
14. allowance
15. Disclosure of interest
16. protection of members
17. prohibition of publication or disclosure of information by

unauthorized persons
18. funds of the council
19. accounting and auditing

part iii__reGistration

20. application for registration
21. register
22. persons eligible to be registered as debt collectors
23. annual licence
24. annual publication of list of debt collectors
25. persons registered entitled to recover charges
26. Documents to be signed by debt collector
27. remuneration for debt collectors

part iV__DiscipLine

28. application to all debt collectors
29. establishment of the Disciplinary committee
30. chairperson
31. functions and duties
32. tenure and vacancy
33. minutes of meetings
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34. procedure and quorum
35. time limits
36. right to legal representation
37. allowances
38. retention of client’s money
39. unregistered persons prohibited from practicing debt   

collection
40. Limitations to practice
41. misconduct 
42. penalties 
43. cancellation of registration
44. suspension
45. practicing while de-registered or suspended
46. publication of names of debt collectors de-registered or

suspended
47. re-registration
48. evidence

part V__misceLLaneous

49. General offences
50. regulations
51. rules

scHeDuLes
a  b i L L
entitled

An Act to establish the Debt Collection Council; to provide for
the registration and discipline of debt collectors; to control and
regulate debt collection; and for matters incidental thereto and

connected therewith.
enacteD by parliament of malawi as follows__

part i__preLiminary

1.__(1) this act may be cited as the Debt collectors act, 20… and
shall come into operation on a date appointed by the minister, by
notice published in the Gazette.

2.  in this act, unless the context otherwise requires__

“council” means the Debt collection council established under
section 3;
“debt collector” means a person who,__

(a) other than a legal practitioner, his employee or a party to
a factoring arrangement, collects debts owed by one person on
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behalf of another person, for reward;
(b) other than a party to a factoring arrangement and in the

course of his  regular business, takes over debts referred to in
paragraph (a) in order to collect them for benefit or reward;

(c) as an agent or employee of a person referred to in
paragraph (a), collects the  debts on behalf of the person,
excluding an employee whose duties are purely administrative,
clerical or otherwise subservient to the actual occupation of debt
collector;

“Disciplinary committee” means the committee established under
section 29;
“factoring arrangement” means an arrangement between a creditor
and financier in terms of which the creditor, in exchange for
funding, either sells or offers as security, claims against his
debtors:

provided that the claims are not bad nor doubtful at the time they
are sold or offered as security and that no overdue debt or claim for
which a demand has been made, is part of such a factoring
arrangement;
“minister”means the minister responsible for Justice;
“register” means the register of Debt collectors provided for
under section 21;
“society” means the malawi Law society established under the
Legal education and Legal practitioners act.

part ii__Debt coLLection counciL

3. there is hereby established a body to be known as the Debt
collection council (in this act otherwise referred to as the
“council”) which shall be a body corporate with perpetual succession
and a common seal, with power to hold land, to sue and be sued in its
corporate name.

4.__(1) the council shall be the sole registering authority of all
persons required to be registered under this act. 

(2) notwithstanding the generality of subsection (1), the council
shall__

(a) enforce discipline and control of  persons registered under
this act and practicing debt collection in malawi;

(b) prescribe a surety bond for debt collectors;
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(c) enforce a code of conduct for debt collectors;  
(d) advise the minister on any matters falling within the scope

of this act; and 
(e) do any act necessary, incidental or conducive to the better

carrying out of its functions under this act.
5.  for the better performance of its functions, the council shall,

subject to the provisions of this act, have power to__

(g) enter into a contract or agreement;
(h) publish reports of the complaints the council has dealt with;
(i) raise money by way of loans or overdrafts;
(j) receive donations of money or other property from any

person or body of persons for the furtherance of its functions;
(k) publish, from time to time, professional or other information

which it deems necessary or expedient for the promotion of the
functions of the council; and

(l) to do any act, matter or thing it deems necessary for fulfilling
the functions of the council.
6.__(1) the council shall consist of the following members to be

appointed by the minister__

(a) two (2) debt collectors;
(b) two (2) legal practitioners nominated by the society;
(c) one (1) banker nominated by a representative body;
(d) one (1) accountant nominated by a representative body; 
(e) one (1) auditor nominated by a representative body; and
(f) one (1) member nominated by the malawi confederation of

chambers of commerce and industry.
(2) the executive Director of the society shall be the secretary of

the council.
(3) the minister shall publish names of all members of the council

as first constituted and every change of membership in the Gazette.
(4) members of the council shall not be employed on a full time

basis and shall not be considered employees within the public
service.

7.__(1) the chairperson shall be elected by the council from
among its members at their first meeting.

(2) if the chairperson is absent or unable to carry out any of his
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functions under this act, a member of the council shall exercise,
during the absence of the chairperson, such functions of the
chairperson as the council may designate.

(3) the chairperson shall preside at any meeting of the council.
(4) in the absence of the chairperson,__

(a) the chairperson may designate any member of the council
to preside; or 

(b) a member elected by members present and forming a quorum
from among their number shall preside.
8.__(1) a member of the council, other than an ex-officio member,

shall hold office as a member of the council for a period of three (3)
years and may be eligible for re-appointment for one (1) more term.

(2) a vacancy in the office of an appointed member shall occur, if
the member__

(a) dies;
(b) is adjudged bankrupt;
(c) is incapacitated by reason of physical or mental infirmity;
(d) is sentenced for an offence under any written law to a term

of imprisonment without an option of a fine; 
(e) if he ceases to possess the qualification enabling him to be

appointed a member of the council;
(f) is absent, without valid reason, from three consecutive

meetings of the council, of which he has had notice; or 
(g) resigns in accordance with subsection (3).

(3) an appointed member may at any time resign his office by
giving one (1) month written notice to the minister.

(4) a vacancy in the council shall be filled, for the remainder of
the term, by the appointment of a new member:

provided that if the remaining period is less than six (6) months,
the vacancy may not be filled until the expiry of the period.

9. the council may, in its discretion at any time and for any
period, invite any person to attend any meeting of the council and
take part in the deliberations of the council, but the invited person
shall not be entitled to vote at any meeting.

10.__(1) the council shall meet for the transaction of business, at
least once every three (3) months, at a place and at a time determined
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by the chairperson.
(2) an ordinary meeting of the council shall be convened upon

giving a written notice of at least fourteen (14) days to the members.
(3) the chairperson__

(a) may, at his own instance and upon giving seven (7) days
notice; or

(b) shall, at the written request of three (3) or more members and
within seven (7) days of the request,

convene an extraordinary meeting of the council at a place and at a
time appointed by him:

provided that if the urgency of any particular matter does not
permit the giving of such notice, a special meeting may be called
upon giving a shorter notice.

11.__(1) subject to the other provisions of this act, the council
may regulate its own procedure.

(2) Half of the members shall form the quorum of any meeting of
the council.

(3) the decision of the council on any matter at any meeting shall
be that of the majority of the members present and voting at the
meeting and, in the event of an equality of votes, the person presiding
shall have a casting vote in addition to his deliberative vote.

12.__(1) the council may, for the purpose of performing its
functions under this act, establish other committees and delegate to
any such committees any of its functions as the council considers
necessary.

(2) the executive Director of the society shall be secretary to
every committee of the council.

(3) the council may appoint as a member of a committee
established under subsection (1), a person who is not a member of the
council and the person shall hold office for a period determined by
the council.

(4) the person appointed under subsection (2) shall be appointed
based on__

(a) ability and experience in debt collection; or 
(b) legal, finance or other relevant professional qualifications.

(5) subject to any specific or general direction of the council, a
committee established under subsection (1) may regulate its own
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procedure.
13. the executive Director of the society shall, on the

instructions of the chairperson of any committee, convene a meeting
of the committee.

14. members of the council or a committee thereof shall receive
an allowance approved by the annual General meeting of registered
debt collectors, from time to time.

15. __(1) if a member is present at a meeting of the council or any
committee of the council, at which any matter which is the subject of
consideration is a matter in which that person or his immediate family
member or his professional or business partner is directly or
indirectly interested in a private or professional capacity, he shall, as
soon as is practicable after the commencement of the meeting,
disclose his interest and, unless the council or the committee
otherwise directs, that person shall not take part in any consideration
or discussion of, or vote on, any question touching on the matter.

(2) the disclosure of interest under subsection (1) shall be
recorded in the minutes of the meeting at which it is made.

16. an action, suit or other proceedings shall not be brought or
instituted personally against any member of the council or a
committee thereof in respect of an act done in good faith in the course
of carrying out the provisions of this act.

17. a person shall not, without the consent in writing given by or
on behalf of the council, publish or disclose to any person, otherwise
than in the course of his duties, contents of any document,
communication or information which relates to, and which has come
to his knowledge in the course of his duties under this act.

18. __(1) the funds of the council shall consist of__

(a) registration and annual licence fees;
(b) money paid to the council by way of grants or donations;
(c) money raised by way of loans;
(d) money paid to the council as penalties; and
(e) money otherwise vesting or accruing to the council.

(2) the council may invest in a manner it thinks fit, any funds it
does not immediately require for the performance of its functions.

19.__(1) the council shall keep and maintain proper books and
records of account of its funds in accordance with internationally
accepted accounting standards.
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(2) the accounts of the council shall be examined and audited
annually by auditors appointed by registered debt collectors in
general assembly, but the council at a General assembly may direct
that the accounts of the council be examined and audited at any time.

part iii__reGistration

20. __(1) a person who wishes to be registered as a debt collector
shall apply to the council in a prescribed form. 

(2) the prescribed form shall be accompanied by__

(a) a registration fee the council may, from time to time,
determine; and

(b) other information the council may require.
(3) where the council is of the opinion that the provisions of this

act have been complied with in respect of an application referred to
in subsection (1), the council shall register the applicant as a debt
collector and issue to him a certificate as prescribed in the fourth
schedule which shall entitle him to practice as a debt collector.

21.__(1) the council shall keep a register of Debt collectors in
which the secretary shall enter the name, address, qualifications and
date of registration of every debt collector.

(2) the council shall publish in the Gazette the name, address and
date of registration of every debt collector within thirty (30) days of
the date of registration.

22. a person shall not be eligible for registration as a debt
collector, unless he__

(a) is a citizen of malawi;
(b) satisfies a surety bond requirement as prescribed by the

council under the first schedule;
(c) has sufficient knowledge of debt collection; and
(d) is a fit and proper person to be registered.

23.__(1) a person shall, on registration as a debt collector, pay a
prescribed fee and shall, in the year of his registration and annually
thereafter, take out an annual licence as prescribed in the fifth
schedule for which he shall pay prescribed fees.

(2) the annual licence shall expire on the 31st day of January next
following the date of issue and may be renewed.

(3) the council shall not renew a licence of a debt collector, unless
the debt collector__
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(a) has not been found guilty of misconduct in the execution of
his duties as a debt collector;

(b) has filed an accountant’s certificate with the council; and
(c) operates a separate account for client’s money.

(4) a debt collector shall not collect debts unless he has a valid
licence to practice.

(5) a debt collector shall apply to the council for renewal of the
licence, ninety (90) days before the expiry of the existing licence.  

24.__(1) the council shall, before 31st march each year, publish
in the Gazette list containing the names of all persons registered to
collect debts in accordance with this act. 

(2) an entry in the list published in the Gazette under this section
shall be prima facie evidence that any person named therein is a
registered debt collector.

25.__(1) a debt collector registered under this act shall be entitled
to collect debts and to demand, sue for and recover in any court
reasonable charges for professional aid, advice, visits and the value
of any service supplied by him.

(2) the debt collector shall not be entitled to recover in any court
any charge for professional service supplied to the client in
connection therewith unless he was, at the relevant time, registered
under this act.

26. a document which is required to be signed by a registered debt
collector shall not be valid unless signed by a person registered under
this act.

27.  the minister shall, on recommendation by the council, set
rates of remuneration of debt collectors prescribed in the second
schedule.

part iV__DiscipLine

28.  every debt collector shall be subject to the jurisdiction of the
High court and the Disciplinary committee with respect to matters
of discipline.

29.__(1) there is hereby established a Disciplinary committee of
the council.

(2) the Disciplinary committee shall consist of__

(a) one (1) member of the council elected at the General
assembly of registered debt collectors;
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(b) one (1) legal practitioner nominated by the society;
(c) three (3) other members who are not members of the

council, based on their expertise and experience in debt collection
elected by the General assembly.
30.__(1) the Disciplinary committee shall, at its first meeting,

elect one (1) of its number to be the chairperson. 
(2) the chairperson of the Disciplinary committee shall preside

over all meetings of the Disciplinary committee.
(3) in the absence of a chairperson of the Disciplinary committee,

members present at any meeting of the Disciplinary committee and
forming a quorum, may elect one (1) of their number to chair a
meeting of the Disciplinary committee.

31.__(1) the Disciplinary committee shall__

(a) receive complaints referred to it by any person;
(b) investigate all complaints brought before it;
(c) conduct hearings on disciplinary matters; and
(d) impose an appropriate penalty prescribed under section 42.

(2) before exercising any function under subsection (1)(c) and (d),
with respect to a person against whom an allegation is made, the
Disciplinary committee shall accord the person an opportunity to be
heard, and to this end, the Disciplinary committee shall-

(a) serve the person with a notice setting out the allegations
against  him; and

(b) advise him of his right to legal representation.
32.__(1) a member of the Disciplinary committee shall hold

office for a period not exceeding two (2) years, unless he__

(a) sooner resigns;
(b) is removed from office; or
(c) ceases to have the qualification necessary as a prerequisite to

appointment. 
(2) at the expiry of a member’s term of office, he may be eligible

for reappointment for a maximum of two (2) terms.
(3) a member of the Disciplinary committee may be removed

from office, by the council, on grounds of-
(a) incapacity arising from physical or mental infirmity;
(b) misconduct;
(c) bankruptcy;
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(d) absence, without valid excuse, from three (3) consecutive
meetings of the committee of which he has had notice; or 

(e) conviction for an offence punishable with a term of
imprisonment without an option of a fine.
(4) in case of a vacancy in the membership of the Disciplinary

committee, the vacancy shall be filled by a person appointed by the
council until the expiry of the period from the date of appointment of
the committee:

provided that if the remaining period is less than six (6) months,
the council may not fill the vacancy until the expiry of the period.

33. the Disciplinary committee shall keep minutes of the
proceedings of every meeting.

34.__(1) subject to other provisions of this act, the Disciplinary
committee may regulate its own procedure.

(2) the Disciplinary committee may make rules for regulating the
making, hearing and determination, by the committee, of
applications or complaints under this part.

(3) the committee shall meet for the transaction of business at a
time and at a place the chairperson of the Disciplinary committee
may determine.

(4) Half of the members shall form a quorum of any meeting of the
committee.

35.__(1) the Disciplinary committee shall dispose of any matter
before it within ninety (90) days.

(2) the Disciplinary committee may, upon giving reasons, extend
the period for disposing of any matter for a period not exceeding
thirty (30) days.

(3) the Disciplinary committee shall, upon reaching a decision on
a matter before it, inform the complainant of its decision within seven
(7) days of the decision.

(4) if the Disciplinary committee fails to dispose of a complaint
within the time limits stipulated in subsections (1) and (2), a
complainant may refer the matter to the council. 

36. a debt collector against whom a complaint is made and
brought before the Disciplinary committee, may be represented by a
legal practitioner.

37. the council shall, from time to time, determine allowances
payable to members of the Disciplinary committee.

38. a debt collector shall not retain client’s money for more than
fourteen (14) days after the date of receipt of the client’s money. 
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39.__(1) a person shall not__

(a) collect debts; or
(b) hold himself out or allow himself to be held out as a debt

collector,
unless he is registered under this act.

(2) a person who contravenes the provisions of this section
commits an offence and is liable, upon conviction, to a fine of two
million Kwacha (K2,000,000) and imprisonment for five (5) years.

40. a person shall not be licensed to collect debts, if he__

(a) is insolvent;
(b) fails to comply or is not capable of fully complying with

judgment or order, including an order for costs, given against him
by a court of law in a civil case;

(c) has been convicted of an offence of which violence,
dishonesty, extortion or intimidation is an element;

(d) is of unsound mind; 
(e) is below the age of twenty-one (21) years; 
(f) fails to account for client’s money; 
(g) does not permanently reside in malawi; or
(h) is found guilty of misconduct by the Disciplinary

committee.
41.__(1) a debt collector misconducts himself, if he or a person for

whom he is vicariously liable,__

(a) uses force or threatens to use force against debtor or any
other person of whom a debtor has family ties or a personal
relationship;

(b) acts towards a debtor or any other person with whom the
debtor has family ties or a personal relationship in an excessive or
intimidating manner; or

(c) makes use of fraudulent or misleading representations
including__

(i) simulation of legal procedures;
(ii) use of simulated official or legal documents;
(iii) impersonation of a police officer, sheriff, officer of court

or a similar person; or
(iv) making of unjustified threats to enforce rights;

(d) is convicted of an offence of which violence, dishonesty,
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extortion or intimidation is an element;
(e) spreads or threatens to spread false information concerning

creditworthiness of a debtor;
(f) contravenes or fails to comply with a provision of this act; or
(g) behaves or acts in any manner that the council may deem

improper.  
42.__(1) the Disciplinary committee, upon being satisfied that a

debt collector is responsible for misconduct, may__

(a) recommend to the council to cancel his registration;
(b) suspend him;
(c) impose a fine;
(d) impose conditions it deems fit;
(e) admonish him; or
(f) caution him.

(2) in addition to a penalty imposed under subsection (1), the
Disciplinary committee may order the debt collector to: 

(a) pay costs of the disciplinary proceedings; or
(b) pay restitution to the complainant.
(3) a person aggrieved by a decision of the Disciplinary

committee may, within thirty (30) days, commence judicial review
proceedings against the decision at the High court.

(4) if the Disciplinary committee considers that allegations against
a registered debt collector have not been established, it shall dismiss
the allegations and in such a case, the council may, if it is of the
opinion that the allegations were frivolous or vexatious, order the
complainant to pay the costs of the inquiry.

43.  a debt collector whose registration is cancelled shall not
collect debts or work for a debt collector in malawi. 

44.__(1) a debt collector who has been suspended under section 42
shall not collect debts or work for a debt collector in malawi during
the period of suspension.

(2) a debt collector shall not be suspended for a period exceeding
two (2) years.

45.  a debt collector who collects debt or is employed by a debt
collector while his registration is cancelled or he is under suspension,
commits an offence and shall, upon conviction, be liable, to a fine of
two million Kwacha (K2,000,000) and imprisonment for five (5)
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years.
46. the council shall publish, in the Gazette and in two (2)

newspapers with widest circulation, names of debt collectors whose
registration is cancelled or are suspended and, in the case of
suspension, the period of suspension.

47.__(1) a debt collector whose registration is cancelled may, after
the expiry of five (5) years, apply to the council for re-registration.

(2) on receipt of an application for re-admission, the council
may__

(a) re-register the debt collector;
(b) refuse to re-register the debt collector; or
(c) order that the debt collector shall not be re-registered unless

the debt collector complies with any conditions the council may
impose.
48.__(1) a person who__

(a) has been summoned to attend before the Disciplinary
committee and__

(i) refuses or fails without sufficient cause to attend and give
evidence relevant to the inquiry at the time and place stated in
the summons; 

(ii) refuses to be sworn or affirmed; or
(iii) refuses or fails, without sufficient cause, to produce any

book, record document or thing which he has been required in
the summons or otherwise to produce; or
(b) attends as a witness before the committee but refuses to

answer or to answer fully and satisfactorily to the best of his
knowledge and belief any question lawfully put to him,

commits an offence and shall, upon conviction, be liable, to a fine of
one hundred thousand Kwacha (K100,000) and imprisonment for six
(6) months.

(2) any person who at an inquiry, gives false evidence on oath,
knowing such evidence to be false or not knowing or believing it to
be true, commits an offence termed perjury and shall, upon
conviction, be liable, to the penalties provided by law for perjury.

part V__misceLLaneous

49. any person who contravenes a provision of this act for which
no specific penalty has been prescribed commits an offence and shall,
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upon conviction, be liable, to a fine of one million Kwacha
(K1,000,000) and imprisonment for three (3) years.

50.__(1) the minister, in consultation with the council, may__

(a) make regulations for the better carrying of this act; and
(b) amend any schedule to this act.
(2) without derogating from the generality of subsection (1) (a),

such regulations may__

(a) prescribe the fees payable on__

(i) registration;
(ii) acquiring an annual licence; and
(iii) re-admission to a register;

(b) provide for remuneration of debt collectors;
(c) prescribe the forms required to be prescribed under this act;
(d) make provisions for the conduct and supervision of debt

collectors and other matters relating thereto. 
51.__(1) the council may make rules relating to__

(a) the opening and keeping by a debt collector of an account at a
bank for client’s money;

(b) the keeping by a debt collector of accounts containing
particulars and information as to money received, held or paid by
them for or on account of clients; 

(c) the requirement of the production by a debt collector of his
books of account, bank passbooks, bank statements, statements of
account, vouchers and any other necessary documents at any time on
request by the council;

(d) regulation of the audit of an account kept by a debt collector
and furnishing of reports thereof; and

(e) purposes of protecting the interests, affairs or property of any
person against a debt collector bound by any professional duty or
responsibility.

first  scHeDuLe
s. 20, 22, 23 and 47 

fees
K t

1. registration fees 15,000 00
2. annual licence 5,000 00
3. re-registration 25,000 00
4. surety bond requirement 2,000,000 00
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seconD  scHeDuLe
s.27

cHarGes
collecting debt 10 percent of the sum 

collected from the client.

tHirD  scHeDuLe
s.20 (1)

appLication  for  reGistration  to  practice  as  a  Debt
coLLector

(to be completed in duplicate for each applicant)

to: the chairperson
Debt collection council
………………… (postal address)

part a__to be compLeteD by tHe appLicant

1. full name: ………………………….............………………………………
2. address: ……………………….............…………………………………

………………….............………………………………………
3. Date of birth: ………...............................................................………………
4. nationality: ………..........................................................................………
5. occupation: ……………………………….............…………………………
6. educational qualification:  ………….....……..............………………………

..............……..........……………………………………

..............……..........……………………………………
7. name of employer: …………..…………………..........……………………
8. address of employer:  …………..…..……………….....……………………

…………………............………………………………
……………………............……………………………

9. List of attachments: ………………………............…………………………
……………………………............……………………
……………………………............……………………

10. applicant recommended by:
(1) name: ……………………….................…………………………

address: …………………………………………….................……
...………………………………………..............…………
...…………………………………………..............………

occupation: ………………………………………….....................……
signature: ……………………….................…………………………

(2) name: ...…………………..............………………………………
address: ………………………………….................………………

...…………………………………..............………………
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...………………………………..............…………………
occupation: ……………………………….................…………………
signature: ………………………….....................……………………

Recommenders should be persons who have knowledge in debt collection or have
expertise in legal or financial matters.

DecLaration:
i hereby apply for a certificate to practice as a debt collector, and i declare

that the statements made above are true and complete in all respects.
Date: ………………….……………… signature: ……………………..

part b__for officiaL use
comments of the council:

application for the issue of a certificate to practice as a debt collector is / is
not approved. †
Date:…………………….............…… signature: …………….......……………
certificate no.: ……………………… Date: …………………………...……
† Delete whichever is inapplicable

fourtH  scHeDuLe
s.20 (3)

Debt  coLLection  counciL
certificate  to  practice  as  a  Debt  coLLector

it is hereby certified that………………………………… has this day been
admitted to practice as a debt collector in malawi.
Dated this ……… day of …………………………, 20…..

………………………………….
chairperson

…………………………………
secretary

236 26th July, 2013



fiftH  scHeDuLe
s.23

annuaL  Debt  coLLector’s  Licence
(Issued under Debt Collectors Act)

i hereby certify that …………………………………………..........………… of
………………………………………………………………………………..……
.…………..………………………………………………………………………
is licensed to act as Debt collector in malawi until the 31st January, 20….

issued at ………………………… on …………………………, 20……

Date stamp ……………………………………..
chairperson
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